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FRAUDULENT MISREPRESENTATIONS OF AGENTS.! 


Few points in the law have been the subject of more perplex- 
ing doubts and conflicts than the question of the liability in tort of 
a principal for such misrepresentations of his agent as are known 
by the agent to be false, but not by the principal. In America it 
has generally been held that an action of deceit may be main- 
tained against the principal; but the cases are at variance as to 
the ground of liability. In England the whole subject has until 
recently been in a very unsettled state; and it is not yet free 
from difficulties. 

The American courts in most cases have implicitly followed the 
doctrine of Hern v. Nichols,? but generally with little or no in- 
vestigation of the proper limitations of that case. This is some- 
what remarkable, as Hern v. Nichols is but a briefly reported nisi 
prius decision. The case was this: The plaintiff, in an action of 
deceit, set forth that he had bought several pieces of silk for 
—— silk, whereas it was another kind of silk, and that the de- 
fendant, well knowing this deceit, sold it to him for —— silk. 
On trial, upon not guilty, it appeared that there was no actual 


deceit in the defendant, who was the merchant, but that it was - 


his factor beyond sea; and the doubt was, if this deceit could 


charge the merchant. And Holt, C. J., was of opinion that the - 


1 This article was originally written as a note to the author’s forthcoming work 
entitled Leading Cases on Torts, and in substance will be printed as such. At our 
request, however, it has been enlarged and.revised for our pages. — Eps. 

2 1 Salk. 289. 
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merchant was answerable for the deceit of his factor, though not 
eriminaliter, yet civiliter ; for seeing somebody must be a loser by 
this deceit, it is more reason that he that employs and puts a 
trust and confidence in the deceiver should be a loser than a 
stranger. And upon this opinion the plaintiff had a verdict. 

Among the American cases, Jeffrey v. Bigelow! is often re- 
ferred to. The facts in this case, in brief, were that one Stevens, 
an agent of the defendants, had sold to the plaintiff sheep in- 
fected with the scab, which fact was at the time known to the 
agent, but not to the defendants. The fact of the disease was 
known to one Hunt, who at the sale was a partner of the de- 
fendants, to whom he had before the action assigned all his in- 
terest. In an action on the case for fraud the defendants were 
held liable, both for the loss of the sheep sold by their agent, and 
of others that had become infected by them. Much was said in 
the opinion of the court to the effect that, Hunt being a partner, 
his knowledge was notice to his copartners, the defendants ; also 
that Stevens was a general agent in relation to the sale ; and the 
doctrine of Lord Holt, supra, of trust and confidence reposed in 
the agent, was adopted. Hunt’s connection with the case does 
not appear to be important; for as partner he was only a general 
agent of the firm, and there was no evidence that he had in fact 
communicated his information to the defendants. 

The leading case in Massachusetts is Locke v. Stearns.2 This 
was trespass upon the case in the nature of deceit. One of the 
defendants, who were partners, had sold divers quantities of meal 
as linseed meal, when in fact it was a mixture of linseed and 
teilseed meal; the latter being inferior in quality to the former. 
The judge charged the jury that if one of the defendants sold the 
meal to the plaintiff, knowing that teilseed meal was inferior in 
quality and value to linseed meal, this knowledge would bind all 
the defendants ; and the charge was sustained. After mentioning 
that the deceit was resorted to for the defendants’ benefit, the 
ground taken in Hern vy. Nichols was again referred to with ap- 
proval. And it was also said to be a general rule that one partner 
is liable for damages sustained by the deceit or other fraudulent 
act of his copartner, done within the scope of his authority ; cit- 
‘ing Rapp v. Latham® and Willet v. Chambers.* 


113 Wend. 518. 2 1 Met. 560. 
3 2 Barn. & Ald. 795. 4 2 Cowp. 814. 
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The case of Bennett v. Judson,' though holding a similar doc- 
trine, marks a departure from the above cases in the ground of 
liability. That was an action for fraud in the sale of land by the 
defendant’s agent. “ There is no evidence,” said Comstock, C. J., 
delivering the judgment of the court, “that the defendant 
authorized or knew of the alleged fraud committed by his agent 
Davis in negotiating the exchange of lands. Nevertheless, he 
cannot enjoy the fruits of the bargain without adopting all the 
instrumentalities employed by the agent in bringing it to a con- 
summation. If an agent defrauds the person with whom he is 
dealing, the principal, not having authorized or participated in 
the wrong, may no doubt rescind when he discovers the fraud, 
on the terms of making complete restitution. But so long as he 
retains the benefits of the dealing he cannot claim immunity on 
the ground that the fraud was committed by his agent, and not 
by himself.” 

This ground, as we have stated, was suggested in Locke v. 
Stearns, supra; and had it not been for the ruling that the 
defendant in Jeffrey v. Bigelow, supra, was liable for the loss of 
other sheep than those sold by him, that case would also have 
been covered by the rule in Bennett v. Judson. A rule similar to 
that in Jeffrey v. Bigelow, in not confining the liability of the 
principal to the profit derived by him, was declared in White v. 
Sawyer. “No question is made by the defendant’s counsel,” 
said the court, ‘of the correctness of the doctrine that a princi- 
pal is liable for the false representations of his agent, although 
personally innocent of the fraud. It is settled by the clear 
weight of authority.” The point was therefore not considered 
in the case. And the same is true, so far as appears from the 
opinion, of the other point, extending the damages beyond the 
profit derived. 

All of the other American cases are like Judson v. Bennett ; 
the defendant being held liable where he has received a benefit 
from the act of his agent. In none of them is it suggested that 
his liability is to be pushed beyond this point. In Cook v. Castner * 


1 Q1N. Y. 238. 2 16 Gray, 586. 

3 See Allerton v. Allerton, 50 N. Y. 670; Craig v. Ward, 38 Keyes, 893; Elwell v. 
Chamberlin, 31 N. Y. 619; Chester v. Dickerson, 52 Barb. 349; Graves v. Spier, 58 
Barb. 887; Hunter v. Hudson River Iron Co., 20 Barb. 493; Sharp v. New York, 40 
Barb. 257 ; Davis v. Bemis, 40 N. Y. 453, note; Durst v. Burton, 2 Lans. 187; s. c. 47 
N. Y. 167; Sandford v. Handy, 23 Wend. 260. 

4 9 Cush. 266. 
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the action was in assumpsit to recover the consideration paid in a 
transaction brought about by the fraudulent representations of 
one of the defendants, who were partners. Here, of course, the 
measure of damages is plain; and this is doubtless the proper 
form of action for such cases. 

But while most of these cases were decided upon the ground 
taken in Judson v. Bennett, some of ‘them also refer to the doc- 
trine of Hern v. Nichols.1 Mr. Justice Nelson, in Sandford v. 
Handy, after quoting the language of Lord Holt, says that the 
agent is “held out as fit to be trusted, and his fidelity and good 
conduct in the matter thereby recommended.? And where one of 
two innocent persons must suffer by the fraudulent act of a 
third, the one who enables such third person to commit the fraud 
must bear the loss.” The first part of this language seems to be 
only another way of putting the doctrine of Hern v. Nichols. The 
trust and confidence reposed in the agent is manifested by hold- 
ing him out as such. 

Let us now turn to the English cases. The question has there 
more frequently arisen as to the liability of corporations for mis- 
representations of their directors or other managers. In Dodg- 
son’s Case® the plaintiff had been induced to purchase shares in a 
failing concern by the fraud of the directors, and brought suit in 
equity to have his name taken off the list of contributories in 
winding-up proceedings. But the Vice-Chancellor held that the 
fraid of the directors could not affect the general body of share- 
holders, i.e., the company. This case was followed by Vice- 
Chancellor Parker, in Bernard's Case,‘ who there said : “* Dodgson’s 
Case shows that the directors cannot be the agents of the company 
to commit a fraud; and, therefore, even if Mr. Bernard had been 
induced to take shares by the misrepresentation of the directors, 
that was no reason why he should not be a contributory.” In 
Brockwell’s Case,’ Vice-Chancellor Kindersley held the contrary 
on similar facts ; but this case was soon after overruled by the Lord 
Chancellor and Lords Justices in appeal. “Clearly,” said the 
Lord Chancellor, “ there was fraud, and gross fraud, on the part 


1 See Davis v. Bemis and Sandford v. Handy, supra. 

2 Attorney-General vy. Siddon, 1 Tyrwh. 46, Bayley, B.; Smith’s Mer. Law, 70; 
Story’s Comm. Agency, § 465. 

3 3 De Gex & S. 85. 4 5 De Gex & S. 289. 5 4 Drewry, 205. 

6 Miver’s Case, 4 De Gex & J. 575. 
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of the directors, and I have no doubt that Mixer was induced by 
fraud to take his shares. I think, however, that it was a fraud 
on the part of the directors which cannot be attributed to the 
company.” 

These, being cases of rescission, are, it is true, explainable on 
the ground of laches and change of position, or participation in 
the profits of the corporation or company. In Dodgson’s Case the 
shares were purchased in 1846, and the claim to be relieved was 
not made until in 1849, though the plaintiff had received no 
dividends. In Bernard’s Case the complainant had received 
dividends on his shares for several years. In Mizer’s Case the 
Lord Chancellor said: ‘Supposing it to have been a fraud on 
the part of the company, I do not think that the appellant is now 
entitled to avail himself of it and rescind the contract.! It is a 
settled rule that a contract obtained by fraud is not void, but that 
the party defrauded has a right to avoid it if he does so while 
matters can be replaced in their former position. In each case we 
must look to see whether the contract has been acted upon. If 
it has been acted upon by the party defrauded, so that others who 
are interested cannot be restored to their former rights, the con- 
tract cannot be rescinded, and nothing remains to the party 
defrauded but a reparation in damages.” See also Micol’s Case? 
where, apart from considerations of the above character (which 
prevented recovery), the Lord Chancellor and Lord J ustice 
Turner were at variance as to whether the company could be 
chargeable with the misrepresentations of the directors in the 
course of the business.’ 

However, these cases clearly establish the principle that a 
party to a joint-stock company, or other association, can neither 
maintain a bill in equity against the company to be relieved from 
liability, nor defend an action on his subscription, by alleging the 
false representations of the company or its agents, unless, first, 
he repudiates the contract promptly before the rights and interests 
of others have been affected by his action; or unless, secondly, all 
the other members of the company interested united in the false 
statements. As to this last point, see the suggestion of Bruce, 


1 See Parbury’s Case, 3 De Gex & S. 43. 2 3 De Gex & J. 387. 

3 See further, Parbury’s Case, 3 De Gex & S. 48; Bell’s Cuse, 22 Beav. 85; Holt’s 
Case, ib. 58; Burnes v. Pennell, 2 H. L. Cas. 497; Deposit Life Assur. Co. v. Ayscough, 
6 El. & B. 761; Barrett’s Case, 3 De Gex, J. & S. 30. 
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V.C.: “If it were established that the only other persons in- 
terested in these affairs were the persons who made the alleged 
misrepresentations, the case might be different.” Parbury’s Case. 

The first qualification deserves a passing notice. Bell’s Case} 
illustrates it. There the objects of the company, into membership 
of which the plaintiff had been drawn by false representations of 
the directors, had at the time totally failed, and the company had 
become insolvent, and practically at an end; and it was held that — 
the plaintiff was not liable us a contributory. The Master of the 
Rolls observed that the doctrine of Parbury’s Case was this: that 
where certain persons set on foot a project, and by fraudulent 
representations induce others to become shareholders, and incur 
liabilities, there, as between those who are equally innocent share- 
holders, all are liable to contribute towards payment of the debts 
of the concern, Their rights lay against those who had made the 
misrepresentations. But no authority could be found making 
parties liable to contribute in cases such as this. See also Ayre’s 
Case,? where, through false statements, a person having taken 
shares in a company insolvent at the time, and, upon discovering 
the fact, having repudiated his shares, was held not to be a con- 
tributory. 

But if the person claiming relief purchased his shares from a 
third person, and not from the company, he will be bound to con- 
tribute, though he were induced to make the purchase by the 
false representations of the company. (Nor in such case, clearly, 
would he have a right of action for deceit against the company.*) 
And this would doubtless be true, though the vendor of the 
shares were also guilty of fraudulent representations, unless the 
vendee had repudiated and rescinded the sale.* 

The opinion of the Court of Chancery (with the exception of 
that of the Vice-Chancellor in Brockwell’s Case, supra, which, as 
has been stated, was overruled) is uniform in these cases that the 
company or corporation cannot be made liable to an action for the 
unauthorized fraudulent representations of its agents; and that 
the latter are not authorized by their mere position to make false 
statements concerning the condition of their principals. Of 


1 22 Beav. 35. 2 25 Beav. 513. 

3 Peck v. Gurney, 48 Law J. Ch. 19, in the House of Lords. See Ayre’s Case, 
supra; Duranty’s Case, 26 Beay. 268. 

4 Thid. 
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course, if the company subsequently ratify the misrepresentations 
at a meeting of the shareholders, the fraud will then be fixed on 
them ;! but even then the party defrauded will not be able to 
escape liability to contribute in winding up if the rights of others, 
innocent persons, have intervened or been affected by his action, 
or if he have participated in any benefits of the concern. His 
remedy is by an action of deceit against the agent, or the com- 
pany, or both. It is worthy of notice, also, that in one of the 
above cases (Mizer’s Case) the ruling that the company are not 
liable for the false representations made by its agents without 
express authority was made in appeal in chancery; which gives 
the decision the same authority as the decisions of the Exchequer 
Chamber at law. 

The decision of the Vice-Chancellor in Brockwell’s Case was 
based principally upon language of the Lord Chancellor and of 
Lord St. Leonards in National Exchange Co. v. Drew That 
was a Scotch case, — an action to recover the amount of a loan. 
The facts, in short, were that the defendants had been induced by 
the false representations of the plaintiff ’s manager to buy shares 
in the plaintiff’s enterprise upon a loan of money by the plaintiffs 
for the purpose ; the object being to bolster and raise up the 
shares of the company in the market. The shares became value- 
less; and the company sued to recover the amount of the loan. 
Judgment was given for the defendants. 

Although this case contains expressions to the effect that such 
companies are bound by the false representations of their agents, 
made in the course of their business, it is to be observed, as 
stated by Lord Brougham and Lord St. Leonards, that the com- 
pany had the benefit of the fraud of their manager. It appears, 
also, that the defendants had acted upon a report made to the 
shareholders ‘at a regular meeting ; and, as Lord St. Leonards’ 
said, the first act that takes place at such meetings is, that, 
if there is not a rejection of the report, there is an adoption of it. 
And the representation was, therefore, the company’s; and 
though the shareholders were ignorant of its untruth, it was a 
matter within their own peculiar knowledge, and not within that 
of the defendants. So that, on the principle of cases referred to 


1 Nicol’s Case, supra; New Brunswick Ry. v. Conybeare, 9 H. L. Cas. 711. 
2 2 Macq. 108, 125, 189. 
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in the note to Pasley v. Freeman, the company might well be 
chargeable with fraud.? 

Besides, this was an action of contract; and it may be doubted 
if, in such cases, the defence of fraud is to have the same force as 
in an action by the defendant for the fraud. It is often true that 
innocent misrepresentations are sufficient to defeat a recovery in 
contract ; but, to maintain an action of deceit, the false state- 
ment must have been made with knowledge.* So, too, a con- 
cealment of material facts will defeat an action upon a contract ; 
but nothing short of an active misrepresentation, it is held, will 
support an action for deceit.‘ 

New Brunswick Railway Co. v. Conybeare® was a suit for the 
rescission of a contract for the purchase of shares, on the ground 
of fraud in the defendants’ agent. It was held that the facts were 
not sufficient to sustain the bill ; but Lord Cranworth takes occasion 
to allude to the distinction between actions of this kind and actions 
of deceit. Referring to his opinion in Ranger v. Great Western 
Railway Co.,° he said: ** My lords, to that opinion I entirely adhere; 
and I think it would have been applicable in this case, if it had 
been proved that there had been a fraudulent representation or con- 
cealment by the directors in order to induce Mr. Conybeare to 
purchase, not shares in the market (that is a very different thing), 
but shares belonging to the company, namely, forfeited shares, if 
the directors, or the secretary acting for them, had fraudulently 
represented something to him which was untrue, I then adhered 
to the opinion which I had expressed in the former cases, that the 
company would have been bound by that fraud.’ But the prin- 
ciple cannot be carried to the wild length that I have heard 
suggested, namely, that you can bring an action against the 
company upon the ground of deceit because the directors have 
done an act which might render them liable to such an action. 
That I take not to be the law of the land, nor do I believe that it 
would be the law of the land if the directors were the agents of 


Leading Cases in Tort. 

2 See also New Brunswick Railway Co., 9 H. L. ies 711, 725. 

3 See Western Bank v. Addie, Law R. 1 H.L. Scotch, 145, 158, 167; New Bruns- 
wick Railway Co. y. Conybeare, 9 H. L. Cas. 711, 740. 

* Peck vy. Gurney, 43 Law J. Ch. 19. See a further distinction near the end of 
this article. 

5 9H. L. Cas. 711. 6 5H. L. Cas. 72, infra. 

T This sentence is somewhat obscure, but it is correctly quoted from the Report. 
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some person, not a company. The fraud must be a fraud that is 
either personal on the part of the individual making it, or some 
fraud which another person has impliedly authorized him to be 
guilty of.” 

The case of Ranger v. Great Western Railway Co., to which his 
lordship referred, was a similar suit for rescission, in which the 
allegations of fraud failed. The opinion there expressed (to 
which, in New Brunswick Railway Co. v. Conybeare, he says he 
adheres) was to the effect that, if an incorporated company, 
acting by an agent, induces a person to enter into a contract 
for the benefit of the company, that company can no more 
repudiate the fraudulent action of the agent than an individual 
could. 

It thus appears that there was little ground upon which to 
support the decision of Vice-Chancellor Kindersley in Brock- 
well’s Case. 

Cornfoot v. Fowke,! though constantly cited in these cases, is 
in point only in its dicta. Besides being an action of contract, 
the misrepresentations alleged in defence were false to the knowl- 
edge of the principal, but not to the knowledge of the agent. It 
was held (Lord Abinger, C.B., dissenting) that the plea of fraud 
was not supported. There was nothing to show that the prin- 
cipal had caused the agent to make the untrue statement, or that 
he knew that any misrepresentation had been made. And, there- 
fore, according to the majority of the court, fraud could not be 
imputed to him. 

There are many other cases of contract in which this subject 
is considered ; but their application to actions of deceit, as has 
been suggested, is doubtful, and they will not be further pursued.? 

In 1867 the precise case of the liability of a principal in an 
action in tort for representations of an agent, false to the knowl- 
edge of the latter, but not to that of the former, arose simul- 
taneously in the Exchequer Chamber and in the House of Lords ; 
and, each court proceeding independently of the other, the 
former held the principal liable, and the latter held the contrary. 
But the cases are not necessarily in conflict. 

In Barwick vy. English Joint-Stock Bank, the facts, in brief, 


1 6 Mees. & W. 358. 2 See Wilde v. Gibson, 1 H. L. Cas. 605. 
3 Barwick v. English Jownt-Stock Bank, Law R. 2 Ex. 259; Western Bank v. Addie, 
Law R.1 H. L. Scotch, 145. 
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were these: The plaintiff required a guaranty of the respon- 
sibility of one J. D., which the defendants’ manager gave, to the 
effect that the checks of J. D. should be paid, on receipt of 
certain money (from the government) from J. D., “ in priority to 
any other payment, except to this bank.” J.D. was at the time 
of the guaranty largely indebted to the bank, which fact was not 
communicated to the plaintiff; and the defendants declined to 
honor the check of J. D., though drawn after he had received 
and deposited the money referred to. The plaintiff now brought 
an action against the bank for the false representations of the 
manager ; and it was held that there was evidence to go to the 
jury that the manager knew and intended that the guaranty 
should be unavailing, and fraudulently concealed from the plain- 
tiff the fact of the indebtedness of J. D. to the bank. It was 
also held that the defendants would be liable for such fraud in 
their manager. . 

This, it will be noticed, was not the case of a representation 
of fact in which the defendants were not interested, since, by the 
manager’s fraud, they obtained and appropriated to themselves a 
deposit of money in favor of their debtor; and this is the turning- 
point of the case, as appears from the opinion of the court. “It 
was contended on behalf of the bank,” said Mr. Justice Willes, 
in delivering the judgment, ‘that inasmuch as the guaranty con- 
tains a stipulation that the plaintiff’s debt should be paid subse- 
quently to the debt of the bank, which was to have priority, 
there was no fraud. We are unable to adopt that conclusion. 
I speak sparingly, because we desire not to anticipate the judg- 
ment which the constitutional tribunal, the jury, may pass. But 
they might, upon these facts, justly come to the conclusion that 
the manager knew and intended that the guarantee should be 
unavailing ; that he procured for his employers, the bank, the 
government check, by keeping back from the plaintiff the state of 
Davis’s (J. D.’s) account, and that he intended to do so. If the 
jury took that view of the facts, they would conclude that there 
was such a fraud in the manager as the plaintiff complained of.” 

Again, after commenting upon Udell v. Atherton! (in which he 
said that the court were divided rather upon the proper applica- 
tion of the law to the facts than upon the principle involved), 
the learned justice proceeded to say: ‘* With respect to the 


17 Hurl. & N, 172. 
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question whether a principal is answerable for the act of his 
agent in the course of his master’s business, and for his master’s 
benefit, no sensible distinction can be drawn between the case 
of fraud and any other wrong. The general rule is, that the 
master is answerable for every such wrong of the servant or 
agent as is committed in the course of the service, and for the 
master’s benefit, though no express command or privity of the 
master is proved ;” citing Laugher v. Pointer 

The nature of the action is still more clearly shown in a sub- 
sequent part of the opinion in this case. It had been objected 
that the count in fraud should not have described the fraud of 
the manager as that of the bank ; to meet which objection a count 
for money had and received had been included in the declaration. 
The court replied: “I need not go into the question whether it be 
necessary to resort to the count in case for fraud, or whether, 
under the circumstances, money having been actually procured 
for and paid into the bank which ought to have got into the 
plaintiff’s hands, the count for money had and received is not 
applicable to the case,” — thus indicating that the action was, in 
substance, an action for money received to the plaintiff’s use.? 

The case in the House of Lords, above referred to ( Western 
Bank v. Addie), was a Scotch suit, to rescind a contract for the 
purchase of shares, and for restitution in integrum (i.e., to the 
party’s position before the contract), or, alternatively, for damages 
for the false representations of the defendants’ manager. There 
being no direct fraud on the part of the bank itself, it was held 
that the action could not be maintained ; and the determination 
as to the alternative claim for redress was not affected by the 
fact that the plaintiff was a member of the company, and had 
been for a long time. Nor would it have been an answer to this 
suit of redress, as the Lord Chancellor stated, that a recovery 
might prejudice those who had innocently acquired their shares 
after the plaintiff had acquired his. The ground of decision was 
that the fraud of the manager alone, though committed in the 
course of his business, could not be made the ground of a liability in 
tort on the part of the defendants. This conclusion was reached 
upon a review of all the important cases, and with a view, as the 
report states (p. 151), of laying down the proper rule of law. 
The case is therefore of great importance and authority. 


1 § Barn. & C. 547, 554 2 See Clarke v. Dickson, El., B. & E. 148. 
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The Lord Chancellor said that the sound distinction to be 
drawn from the authorities was this: “* Where a person has 
been drawn into a contract to purchase shares belonging to a com- 
pany by fraudulent misrepresentations of the directors, and the 
directors, in the name of the company, seek to enforce that con- 
tract, or the person who has been deceived institutes a suit 
against the company to rescind the contract on the ground of 
fraud, the misrepresentations are imputable to the company ; and 
the purchaser cannot be held to his contract, because a company 
cannot retain any benefit which they have obtained through the 
fraud of their agents. But if the person who has been induced 
to purchase shures by the fraud of the directors, instead of 
seeking to set aside the contract, prefers to bring an action for 
damages for the deceit, such an action cannot be maintained 
against the company, but only against the directors personally.” 

Lord Cranworth, who delivered the only other opinion concern- 
ing the principle involved, stated the doctrine in the same way. 
*“ An attentive consideration of the cases,” said he, *“‘has con- 
vinced me that the true principle is that these corporate bodies, 
through whose agents so large a portion of the business of the 
country is now carried on, may be made responsible for the 
frauds of those agents to the extent to which the companies 
have profited from these frauds ; but that they cannot be sued as 
wrong-doers, by imputing to them the misconduct of those whom 
they have employed. A person defrauded by directors, if the 
subsequent acts and dealings of the parties have been such as to 
leave him no remedy but an action for the fraud [as where, 
by delay, the rights of innocent persons have intervened], must 
seek his remedy against the directors personally. 

It would seem that such a decision, coming from the court of 
final resort, should have put to rest all further doubt. But the 
question has very lately arisen again in the Queen’s Bench ; and 
that court has (except upon the suggestion, infra) apparently 
declined to follow the rule declared by the House of Lords.} 

The case professes to have been decided upon the authority of 
Barwick v. English Joint-Stock Bank, supra. But that case does 
not support it. The action was for a false and fraudulent represen- 
tation, jointly against the agent who had made it and against the 
principal. And the latter was held equally liable. (The case has 


1 Swift v. Winterbotham, Law R. 8 Q. B. 244, decided in 1873. 
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been referred to as authority for another point, ante, p. 639.) The 
false statement consisted in an affirmation of the solvency of Sir 
William Russell. The matter was indifferent to the defendants. 
The representation was not made for the purpose of obtaining a 
benefit for the banking company; nor does it appear that any 
advantage was derived from it. The case is therefore unlike Bar- 
wick v. English Joint-Stock Bank, and opposed to the ground taken 
in that case, as well as in conflict with the decisions of the Court 
of Chancery and the House of Lords; unless the fact that the 
court held that the communication complained of (which was in 
writing) was in reality the representation of the banking company, 
affords a distinction. The inquiry was made concerning a customer 
of the defendants; and the reply was signed, “J. B. Goddard, 
Manager.” And the court say, ‘* We think it clear, therefore, 
that the communications were in fact, and were intended to be, 
communications between the banks.’’ The fact inquired of was 
peculiarly within the knowledge of the defendants; and upon 
the ruling that the signature of the manager was, in fact, the sig- 
nature of the bank, the case would not, perhaps, be inconsistent 
with Western Bank v. Addie. But this ruling as to the manager’s 
signature was decided, on appeal to the Exchequer Chamber, to be 
wrong ; and the case was reversed.! 

Lord Coleridge, C. J., who delivered the principal opinion, 
said that this decision did not conflict with Barwick v. English 
Joint-Stock Bank, * because,” he observed, “‘ there can be no 
doubt that a different set of principles altogether applies where 
an agent of a corporation, or a joint-stock company, at any rate, 
in carrying on its business, does something of which the company 
takes advantage, or profits, or may profit, and it turns out that the 
act of the agent is fraudulent.” 

The latest case, decided within six weeks of the present 
writing, was determined in the Privy Council. Mackay v. Com- 
mercial Bank.2 There the defendants had derived a benefit from 
the fraudulent misrepresentation of their manager, made within the 
general scope of his authority; and upon this precise ground 
the defendants were held liable. The court declined to give any 
opinion as to the rule where no advantage had been derived by 
the principal. 


1 30 Law Times, n. 8. 31, sub nom. Swift v. Jewesbury. 
2 30 Law Times, n. s. 180. 
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We find, then, no English case in which a principal has been 
held liable in tort for the unauthorized and fraudulent represen- 
tations of his agent alone, except where he has derived a benefit 
from them. And even where an advantage has been obtained, 
it is questionable, as we have suggested, if this form of action be 
proper. The action, where the benefit is pecuniary, is in sub- 
stance an action for money had and received ; and if the suit be 
in tort, it can only be allowable, it would seem, so far as it con- 
forms, in the amount of damages recoverable, to the proper form of 
action. See Mackay v.Commercial Bank, supra, where, to an objec- 
tion that an action for money had and received might lie in such 
cases, the court say, that, granting that, the question to be tried 
would be in substance the same, and add, what perhaps has been 
the real justification of these cases, that the time has passed when 
much importance is to be attached to mere forms of action. In other 
words, the plaintiff, being entitled to aremedy of some kind, will 
not be put to the expense of being sent to the technically proper 
action. It may be observed, also, that, by taking the benefit of the 
agent’s fraud, the principal adopts it; and he may, therefore, be 
liable in an act for deceit, perhaps, in the same way that he would 
have been had he at first authorized the misrepresentation of a 
fact peculiarly within his means of knowledge. 

We conceive, therefore, that the ground taken in Hern v. 
Nichols for supporting actions of this kind — the trust and confi- 
dence reposed in the agent — is not sustained by the later English 
authorities, the proper ground for such cases being the fact that 
the principal has received a benefit, as he had there, from the fraud 
of his agent; and that, if this be not the case, the principal can 
only be liable when he has authorized, or ratified, or joined in, 
the false statement. 

If this be true, it follows that the doctrine of Jeffrey v. Bigelow 
and of White v. Sawyer, referred to near the beginning of this 
article, extending the damages beyond the amount of the benefit 
veceived by the principal, is not sound. It is difficult to deny, 
however, that the rule in these cases would be correct if an 
action of deceit were the proper form of suit in such cases. 

Aside from the authorities, it is not easy to understand the 
cases which suggest (where the representation is made in a 
transaction not for the principal) that the defendant’s liability 
arises from his putting a trust and confidence in the agent, or, 
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what is the same thing, in holding him out as agent. It is sub- 
mitted that he does no such thing without giving the agent 
express authority to make the representation complained of; 
except, perhaps, in those cases where he derives a benefit from 
the agent’s act. A principal holds out his agent as author- 
ized to transact his (the principal’s) business, and not that 
of third persons, in which the principal has no concern. It is 
hardly conceivable that he should have any other purpose in the 
appointment of an agent; and everybody knows it. Conse- 
quently, when the plaintiff goes to the defendant’s agent for 
information in a matter which has no relation to the defendant’s 
business, he knows, if he is a man of common sense, that that is 
outside of the legitimate purpose of the agency, and that he 
must rely, if at all, upon the responsibility of the agent in case 
false information be given. 

If the principal expressly authorize the agent to make the 
statement, the case is more difficult; but we conceive that the 
same principles should apply as if the principal had himself made 
it. If he is aware of its falsity, or, perhaps, if it is a matter 
peculiarly within his own means of knowledge, he will be liable 
for permitting his agent to commit the fraud on the plaintiff. 
But on what principle he could be held for a misrepresentation 
made as to a matter indifferent to him, where he is innocent of 
any improper motive in allowing the agent to speak for him, is not 
easily understood. If he were himself to make the statement, he 
would not be liable ; why, then, should he be liable for allowing 
another to do so for him? The plaintiff is no worse off by 
inquiring of the agent than if he had inquired of the principal. 

It is said that the principal is-liable, under the rule that of two 
innocent persons he who enables a third person to commit a fraud 
upon the other must suffer the loss.1 But is it true that the prin- 
cipal has enabled his agent to commit a fraud on the plaintiff ? 
In most cases it is not. The plaintiff has made inquiry of the 
agent, not because of his authority to give the desired informa- 
tion, but because he possessed that information. He treats him 
for such purpose not as an agent, but as one acting on his own 
responsibility. If it be replied that he acquired his information 
by reason of his situation in the defendant’s employment, the 
answer to this is, that such a connection between the defendant 


1 Nelson, J., in Sandford v. Handy, 23 Wend. 260. 
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and the plaintiff is too remote. The rule of liability between inno- 
cent persons is subject to the rule of proximate and remote cause. 

Now, in all probability the plaintiff knew nothing of the fact 
that the agent had authority to make the representation. The 
presumption is, as we have seen, that it was outside of his ordi- 
nary powers, to the plaintiff's knowledge ; and he would seldom 
stop to inquire into the matter. At all events, the burden of 
proof should be upon him to show that, in acting upon the repre- 
sentation, he relied upon the defendant’s grant of authority. 

The rule, if there is such a one, that a principal is supposed to 
know what his agent knows, is, we conceive, confined to the 
case of contracts and sales. It probably means no more than 
this: that, mutual assent being essential to binding transactions 
in contract, that is wanting where a material misrepresentation 
has been made by one having a right to make the contract. The 
injured party has not agreed to do or accept the thing for which 
the principal seeks to bind him; and thus the principal is bound 
by the fraud of his agent. It is not because of the fraud of the 
agent ; since the same result would follow in many cases where 
the agent himself were innocent, as in cases of mistake. 

In the early law, under the old writ of deceit, where we are 
to look for the true significance of the action of deceit, we find that 
it was necessary to prove fraud directly upon the defendant. And 
there is a case in the Year Books! involving the very question now 
under consideration. If we translate it correctly, it was, in sub- 
stance, as follows : — 

Writ of deceit by A. against B. and C., in the sale of Rummney 
wine, said C. knowing it to be sour and unfit for use. Rolf, for 
the defence, having taken certain objections to the writ (one of 
which was that no warranty was alleged), which were overruled, 
pleaded for B. that the wine was not sour, upon which issue was 
joined. For C., he pleaded that he sold the wine by B., his ser- 
vant. To which Martin, J., replied: But * of your own knowledge 
you deceived ” the plaintiff. — Rolf. “If I have a servant, who 
is my salesman, and goes to a fair with an unsound horse, or other 
merchandise, and sells it, will the party [pty] have an action of 
deceit on the case against me? Clearly not.”— Martin, J. “You 
say true; for you did not command him to sell the thing to him, 
nor to any person in particular. But if your servant, by your 


19 Henry 6, 58, pl. 87; s. c. Brooke’s Abr. Accion sur la Case, pl. 8. 
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covin and command, sell one bad wine, he shall have an action 
against you; for it is your own sale. And if the case should be 
that you did not bid your servant sell to that very person, then 
you can say that you did not sell to the plaintiff.” 

Rolf did not appear to take much comfort from this last morsel, 
replying that it would be a risky thing to put that into the mouth 
of the common people. This was A.D. 1430. 

Mr. Justice Nelson, indeed, says that this case was overruled 
by Lord Holt in Hern v. Nichols. Sandford vy. Handy, supra. 
But the report of that case does not show any thing of the kind, 
except in the ground of the decision, which has itself been over- 
ruled, as we have seen. The point decided in Hern v. Nichols is 
distinguishable from the case in the Year-Book, on the ground 
that the defendant had there obtained a benefit from the agent’s 
act. And though this was also the fact apparently, in the other 
case, that was decided at a time when the form of action pre- 
cluded any notice of such fact. This old case, therefore, also 
supports the position that the action of deceit is not the proper 
proceeding, even where the defendant has derived a benefit from 
his agent’s misrepresentation. 

There is one more difficulty worthy of notice, presented by 
the class of cases in which it is held that the principal is liable in 
tort for the acts of misconduct of his agent in the course of his 
employment ; though he be acting without authority, or contrary 
to the express instructions of his principal! But these cases are 
not easily understood except upon the principle of a special 
public policy, which finds it important to hold the master respon- 
sible for the extraordinary conduct of his agent within the line 
of the agency. In Limpus v. London Omnibus Co., supra, which 
was a case of misconduct by an omnibus-driver, Mr Justice 
Willes refers the right of action against the principal in part to 
the impecuniosity of that class of servants. ‘“ There ought to be 
a remedy,” he says, ‘against some person capable of paying 
damages to those injured by improper driving.” This is doubt- 
less the real ground of the master’s liability in such cases. But, 
we submit, that a public policy which points to a state of facts 
which varies with almost every case, and often fixes a liability 


1 See Willes, J., in Barwick v. English Joint-Stock Bank, Law R. 2 Ex. 259, 265; 
Whatman v. Pearson, Law R. 8 C. P. 422; Burns v. Poulsom, Law R. 8 C. P. 568; 
Limpus v. London Omnibus Co., 1 Hurl. & C. 526; s.c. 82 Law J. Ex. 34. 
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where there is no need of it (for agents are often responsible), 
should not be extended to a new and different class of cases. 

But there is a better reason for limiting this rule of public 
policy. The negligence or misconduct of an agent for which the 
cases hold the principal liable, probably never involves any deep 
moral turpitude. If the conduct of the agent were of such 
character, the principal would not be held liable. For instance, 
— to take a case often put, — if a servant shoeing a horse should 
maliciously prick him, he, and not the master, would be liable ; 
though it would be otherwise if it were not intentionally done. 
And it is immaterial that the act, in cases of this kind, may have 
been intended for the benefit of the principal. 

The action for deceit more nearly resembles this class of cases. 
The allegation always is that the representation was made 
“falsely and fraudulently.” <A lie is charged, and charged to 
have been told with the base motive of injuring another. 
The proof néed not be so strong in all cases; but fraud, actual 
or constructive, must be made out. Now it can no more properly 
be held that such a misrepresentation binds the principal, than that 
the other-mentioned malicious misconduct of the agent does ; 
and as the rule of public policy does not extend to the latter class 
of cases, it should not to the former. 

It is to be observed that it is no answer to the action that the 
defendant is a corporation. It is settled that a corporation, 
though having no soul, is liable for the authorized deceit of its 
agents. But this would probably be otherwise where the mis- 
representation was made before the incorporation of the body. 
In such case, the action should be against the individuals per- 
sonally.8 


1 See the language of Blackburn, J., in Limpus v. London Omnibus Co., supra, 
quoted with approval by Brett, J., in Burns v. Poulsom, supra. 

2 See Brokaw v. New Jersey Ry. Co., 3 Vroom, 828; Vance v. Erie Ry. Co., ib. 
834, 885; Fogg v. Griffin, 2 Allen, 1; Ranger v. Great Western Ry. Co., 5 H. L. Cas. 
72; Addie v. Western Bank, Law R. 1 H. L. Scotch, 145; Mackay vy. Commercial Bank, 
30 Law Times, n. s. 180. 

3 See Addie v. Western Bank, supra. 
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THE doctrine of three degrees of negligence —slight, ordinary, 
and gross — is generally supposed to be a principle taken from the 
Roman law. Its title to regard as furnishing rules for practical 
application in the English law has lately been much questioned. 
If negligence is a matter of fact, it is hard to see how the degree 
of negligence can be a matter of law, or how the doctrine of 
three degrees can exist except as a theory, —a mere inapplicable 
formula. It is a rule when there is nothing to measure. There 
seems now to be a growing tendency to repudiate the entire 
doctrine,! and to cut loose from the huge mass of dicta upon the 
subject which encumbers both text-books and cases. 

The learned editor of the last edition of Story on Bailments 
says:? “The existence of a practicable difference between the 
degrees of negligence lies at the foundation of the law of bail- 
ments.” But it may well be doubted whether it is a necessary 
part of that law. In Steamboat New World v. King,’ Mr. Jus- 
tice Curtis says: “*The theory that there are three degrees of 
negligence, described by the terms slight, ordinary, and gross, has 
been introduced into the common law from some of the com- 
mentators on the Roman law. It may be doubted if these terms 
can be usefully applied in practice. Their meaning is not fixed, 
or capable of being so. One degree, thus described, not only 
may be confounded with another, but it is quite impracticable 
exactly to distinguish them. Their signification necessarily 
varies according to circumstances, to whose influence the courts 
have been forced to yield, until there are so many real exceptions 
that the rules themselves can scarcely be said to have a general 
operation. . . . If the law furnishes no definition of the terms 
‘gross negligence’ or ‘ordinary negligence’ which can be applied 


1 Grill v. General Iron Screw Collier Co., L. R. 1 C. P. 600, 612 ; Briggs v. Taylor, 
28 Vt. 180, 185; The New World, 16 How. 469, 474; Perkins v. New York C. R.R., 
24.N. Y. 196, 207; Wells v. N. Y. C. R.R., ib. 181, 187; Coggs v. Bernard, 1 Smith’s 
Leading Cases, Am. note; Jenkins v. Motlow, 1 Sneed, 248, 252. 

2 $17, note. 3 16 Howard, 474. 
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in practice, but leaves it to the jury to determine in each case 
what the duty was, and what omissions amount to a breach of 
it, it would seem that imperfect and confessedly unsuccessful 
attempts to define that duty had better be abandoned.” 

European lawyers practising the civil law have been as 
much embarrassed as the English or American courts by these 
divisions of negligence. A French writer! rather humorously 
says :— 

** The interpreters of the Roman law have raised upon this point 
a theory regarded as one of the most subtle and most embarrass- 
ing of all jurisprudence. The most expert agree in good faith 
that this doctrine presents inextricable difficulties. 

“ They set up three degrees of negligence, — gross negligence 
(ja faute lourde ou grossiére), lata culpa ; ordinary negligence (la 
faute légére), levis culpa; and slight negligence (la trés-légére), 
levissima culpa. This division was based upon the difference 
which they observed in the habits and conduct of fathers of 
families. They have noticed that some are wholly devoted to 
pleasures rather than to business ; and, instead of preserving their 
patrimony, consume it in vanities, or let it waste by carelessness, 
so as to have more to squander: men fruges consumere nati, who 
eat their capital after they have eaten their income. 

“The good father of a family, on the contrary, is he who is 
economical and frugal without avarice, honorable without prodi- 
gality, proper and decent but without superfluity in his expense 
and his housekeeping, — who, in a word, uses his estate without 
abusing it ; always ready to repair it, or even make it better, for 
the purpose of transmitting it to those heirs whom nature and 
the law have given him. 

“ Finally, there are others who are endowed with a vigilance 
and an activity which in their business is indefatigable. Such 
men have a hundred eyes, and never go to bed before they have 
made an examination, and assured themselves that every thing in 
the house is in order. 

“ Gross negligence, lata culpa, consists, according to the inter- 
preters, in not bringing to the affair of another the care which 
bad fathers of families, persons the least careful, and of the most 
limited capacity, do not fail to bring to their affairs. This fault 
was opposed to good faith, and likened to fraud (doli equiparatur). 

1 Toullier, vol. vi. p. 239. 
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“Ordinary negligence consists in not bringing to the affair 
with which one is charged the care which a good father of a 
family brings to his affairs. 

“ Finally, slight negligence consists in not bringing to the 
business of another the care which the most vigilant man, the 
man with a hundred eyes, brings to his own affairs. It was 
opposed to exact diligence (exactissime diligentie). 

** These principles laid down, the doctors established various 
rules concerning responsibility for negligence in contracts.! 
Pothier reduces them to the three following: — 

*‘ 1st. In contracts which are made in the sole interest of the 
creditor, as the deposit, good faith alone is required from the 
debtor: he is responsible only for gross negligence (de latd culpa). 

“2d. In those contracts and quasi-contracts which are for the 
reciprocal interest of the parties, such as contracts of sale, &c., 
each is liable for ordinary negligence (de levi culpd). 

** 3d. In contracts which are entered into for the sole interest 
of him who has received the thing, such as the case of a gratui- 
tous loan, the debtor is responsible for slight negligence (de levis- 
culpé). 

*‘ This doctrine charms at first, because it engraves itself easily 
upon the memory; but when it is necessary to make a practical 
application of it, and to confront it in detail with the different 
texts of the Digest which speak of liability for negligence (la 
prestation des fautes), one is brought to a stand — as even the most 
skilful interpreters admit — by insurmountable difficulties. 

** Thomasius, a jurisconsult who joined great profundity and 
vast erudition with rare sagacity, has subjected this doctrine to 
the examination of reason,” and has demonstrated that the division 
of faults into three degrees is not exact; that the definitions of 
gross negligence, ordinary negligence, and slight negligence 
(fautes lourdes, légéres, et trés-légéres), have not a signitication 
sufficiently fixed and absolute for practical application ; that gross 
negligence and fraud, slight negligence and accident or misfor- 
tune which could not have been foreseen, are often and easily con- 
founded ; that ordinary negligence and slight negligence do not 
offer differences sufficiently marked and characteristic to be dis- 


1 “ These rules are not laid down in the same manner by all authors.” 
2 Dissertatio de Usu practico Doctrine de Culparum Prestatione in Contractibus, tom. ii., 
Dissertationum, p. 1006. 
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cerned with accuracy; that negligence is a relative term, the 
signification of which necessarily varies; that, to avoid the injus- 
tice which thé rules established by the interpreters according to 
this division involved in their application, they have engrafted 
upon them so many exceptions that the result has been that the 
exceptions outnumber the rules; that often the rules do not 
conform to natural equity; that they are of no utility in actual 
practice at the bar; and that the Roman jurisconsults were not 
agreed upon this doctrine, which cannot be reduced to fixed 
and certain rules.” 

It may not be uninteresting to inquire upon what basis a doc- 
trine rests which has never given satisfaction in any system of 
law, English or foreign, into which it has been introduced. 

Lord Holt, in the case of Coggs v. Bernard, outlined what is 
now known as the law of bailments. The groundwork of his 
exposition is taken from Bracton, and from the “ Institutes” of 
Justinian. Bracton derived his civil law, which makes one half 
of his work, principally from the Glossator Azo, who, in Bracton’s 
time was a great authority upon the Roman law. The subject of 
bailments remained as left by Lord Holt, till the appearance, in 
1781, of Sir William Jones’s famous “ Essay on the Law of Bail- 
ments.” In this essay Sir William Jones proposed to treat this 
subject analytically, historically, and synthetically: analytically, 
by tracing “every part of it up to the first principles of natural 
reason ;” historically, by showing “ with what perfect harmony 
those principles are recognized and established by other nations, 
especially the Romans, as well as by our English courts, when 
their decisions are properly understood and clearly distinguished ;” 
synthetically, by resuming * the whole learning of bailments, and 
expounding “such rules as . . . will prevent any further per- 
plexity on this interesting title, except in cases very peculiarly 
cireumstanced.” 

It is to this author that the English law is chiefly indebted for 
the division of negligence into three degrees ;? and, to make what 
we have to say intelligible, it is necessary to quote at some length 
from his essay. 

He first endeavors to find ‘a degree of care proportioned to 
the nature of the bailment.” ‘ There are,” he says, * infinite 
shades of care or diligence,—from the slightest momentary 


1 L, Raym. 909. 2 Essay on Bailments, p. 5. 
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thought, or transient glance of attention, to the most vigilant 
anxiety and solicitude; but extremes in this case, as in most 
others, are inapplicable to practice: the first extreme would sel- 
dom enable the bailee to perform the condition, and the second 
ought not in justice to be demanded ; since it would be harsh and 
absurd to exact the same anxious care which the greatest miser 
takes of his treasure, from every man who borrows a book or a seal. 
The degrees, then, of care, for which we are seeking, must lie some- 
where between these extremes; and, by observing the different 
manners and characters of men, we may find a certain standard, 
which will greatly facilitate our inquiry; for, although some are 
excessively careless, and others excessively vigilant, and some 
through life, others only at particular times, yet we may perceive 
that the generality of rational men use nearly the same degree of 
diligence in the conduct of their own affairs ; and this care, there- 
fore, which every person of common prudence and capable of 
governing a family takes of his own concerns, is a proper measure 
of that which would uniformly be required in performing every 
contract, if there were not strong reasons for exacting in some of 
them a greater, and permitting in others a less, degree of attention. 
Here, then, we may fix a constant determinate point, on each side 
of which there is a series, consisting of variable terms, tending in- 
definitely towards the above-mentioned extremes, in proportion as 
the case admits of indulgence or demands rigor : if the construction 
be favorable, a degree of care less than the standard will be suffi- 
cient; if rigorous, a degree more will be required: and, in the ' 
first case, the measure will be that care which every man of com- 
mon-sense, though absent and inattentive, applies to his own 
affairs ; in the second, the measure will be that attention which a 
man remarkably exact and thoughtful gives to the securing of his 
personal property. 

“The fixed mode or standard of diligence I shall (for want 
of an apter epithet) invariably call ordinary. . . . The degrees 
on each side of the standard, being indeterminate, need not’ be 
distinguished by any precise denomination: the first may be 
called less, and the second more, than ordinary diligence. 

*“ Just in the same manner, there are indefinite shades of 
default or neglect, — from the slightest inattention or momentary 
absence of mind to the most reprehensible supineness and stu- 
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pidity: these are the omissions of the before-mentioned degrees 
of diligence, and are exactly correspondent with them. Thus, 
the omission of that care which every prudent man takes of his 
own property, is the determinate point of negligence, on each 
side of which is a series of variable modes of default, infinitely 
diminishing, in proportion as their opposite modes of care in- 
finitely increase; for the want of extremely great care is an 
extremely little fault, and the want of the slightest attention is 
so considerable a fault that it almost changes its nature, and 
nearly becomes in theory, as it exactly does in practice, a breach 
of trust, and a deviation from common honesty. This known, 
or fixed, point of negligence is therefore a mean between fraud 
and accident: and, as the increasing series continually approaches 
to the first extreme, without ever becoming precisely equal to it, 
until the last term melts into it or vanishes; so the decreasing 
series continually approximates to the second extreme, and at 
length becomes nearer to it than any assignable difference: but 
the last terms being, as before, excluded, we must look within 
them for modes applicable to practice ; and these we shall find to 
be the omissions of such care as a man of common-sense, however 
inattentive, and of such as a very cautious and vigilant man, 
respectively, take of their own possessions. 

“The constant or fixed mode of default I likewise call ordi- 
nary; ... of the two variable modes, the first may be called 
greater, and the second less, than ordinary, or the first gross, and 
the other slight, neglect.” 

He then proceeds: “ Having discovered the several modes of 
diligence which may justly be demanded of contracting parties, 
let us inquire in what particular cases a bailee is by natural law 
bound to use them, or to be answerable for the omission of them.”! 
And he finally infers that when the contract is reciprocally bene- 
ficial to both parties, ordinary diligence should be required of the 
bailee ; when the bailor only receives a benefit from the contract, 
the bailee should not be responsible, except for gross neglect; 
and where the bailee alone is benefited, he should be bound to 
answer even for slight neglect. 

Though subsequent attempts have been made to draw sharper, 
and clearer lines of division between the degrees of negligence 


1 The meaning appears to be, Let us inquire what particular mode can reasonably 
be required of a bailee under given circumstances. But see Essay on Bailments, p. 60. 
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than Sir William Jones has done, such attempts have been 
unsuccessful. The lines drawn by him were adopted from 
Pothier, and were taken by Pothier from the commentators upon 
the Roman law. 

Sir William Jones proceeds historically to “‘demonstrate . . . 
that a perfect harmony subsists on this interesting branch of 
jurisprudence in the codes of nations most eminent for legal 
wisdom, particularly of the Romans and the English.” This por- 
tion of the work is a striking illustration of the proneness of the 
human mind to color every thing by the light of a preconceived 
opinion. He discovers this perfect harmony in the Arabian. the 
Mosaic, the Attic, the Turkish, the Mahomedan, and the Hindu 
laws, in the codes of the northern barbarians, and in the English 
and in the Roman law. But when his references to these laws 
are separately examined, the supposed harmony disappears. 

The doctrine of the three degrees of negligence in the English 
law derives solely from the Roman law whatever support it has 
in any system of law. Prior to the publication of the essay 
of Sir William Jones it had no existence in the English law, 
except as directly and wholly traceable to the Roman law. Of 
its history in the Roman law, Sir William Jones gives an 
account which, as far as it goes, is correct, and which cannot be 
so well stated as in his own words: ! — 

** Without undertaking . . . in all instances to reconcile Nerva 
with Proculus, Labeo with Julian, and Gaius either with Celsus 
or with himself, I shall proceed to exhibit a summary of the 
Roman law on the subject of responsibility for neglect. 

“The two great sources whence all the decisions of civilians 
on this matter must be derived, are two laws of Ulpian; the first 
of which is taken from his work on Sabinus, and the second from 
his tract on the Edict. Of both these laws I shall give a verbal 
translation, according to my apprehension of their obvious mean- 
ing; and shall then state a very learned and interesting controversy 
concerning them, with the principal arguments on each side, as 
far as they tend to elucidate the question before us. 

*** Some contracts,’ says the great writer on Sabinus, ‘ make the 
party responsible for deceit only ; some for both deceit and neg- 
lect. Nothing more than responsibility for deceit is demanded 
in deposits and possession at will; both deceit and neglect are 
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inhibited in commissions, lending for use, custody after sale, 
taking in pledge, hiring; also, in portions, guardianships, volun- 
tary work (among these some require even more than ordinary 
diligence). Partnership and undivided property make the partner 
and joint proprietor answerable for both deceit and negligence.’ ! 

**In contracts,’ says the same author in his other work, ‘ we 
are sometimes responsible for deceit alone ; sometimes for neglect 
also; for deceit oly in deposits; because, since no benefit 
accrues to the depositary, he can justly be answerable for no 
more than deceit; but if a reward happen to be given, then a 
responsibility for neglect also is required; or, if it be agreed at 
the time of the contract, that the depositary shall answer both 
for neglect and for accident: but, where a benefit accrues to 
both parties, as in keeping a thing sold, as in hiring, as in por- 
tions, as in pledges, as in partnership, both deceit and neglect 
make the party liable. Lending for use, indeed, is for the most 
part beneficial to the borrower only; and, for this reason, the 
better opinion is that of Q. Mucius, who thought that he should be 
responsible not only for neglect, but even for the omission of 
more than ordinary diligence.’ ? 

“One would scarce have believed it possible, that there could 
have been two opinions on laws so perspicuous and precise, com- 
posed by the same writer, who was indubitably the best expositor 
of his own doctrine, and apparently written in illustration of 
each other ; the first comprising the rule, and the second contain- 
ing the reason of it: yet the single passage extracted from the 
book on Sabinus has had no fewer than twelve particular com- 
mentaries in Latin, one or two in Greek, and some in the modern 
languages of Europe, besides the general expositions of that im- 


1 Contractus quidam dolum malum duntaxat recipiunt ; quidam, et dolum et cul- 
pam. Dolum tantum depositum et precarium ; dolum et culpam, mandatum, com- 
modatum, venditum, pignori acceptum, locatum; item dotis datio, tutele, negotia 
gesta (in his quidam et diligentiam). Societas et rerum communio et dolum et 
culpam recipit. 

2 In contractibus interdum dolum solum, interdum et culpam, prastamus; dolum 
in deposito; nam, quia nulla utilitas ejus versatur, apud quem deponitur, merito 
dolus prestatur solus ; nisi forte et merces accessit, tunc enim, ut est et constitutum 
etiam culpa exhibetur; aut, si hoc ab initio convenit, ut et culpam et periculum 
prestet is, penes quem deponitur: sed, ubi utriusque utilitas vertitur, ut in empto, 
ut in locato, ut in dote, ut in pignore, ut in societate, et dolus et culpa prestatur. 
Commodatum autem plerumque solam utilitatem continet ejus, cui commodatur ; et 
ided verior est Q. Mucii sententia existimantis et culpam prestandam et diligentiam. 


THE THREE DEGREES OF NEGLIGENCE. 657 


portant part of the Digest in which it is preserved. Most of 
these I have perused with more admiration of human sagacity 
and industry than either solid instruction or rational entertain- 
ment; for these authors, like the generality of commentators, 
treat one another very roughly on very little provocation, and 
have the art rather of clouding texts in themselves clear, than of 
elucidating passages which have any obscurity in the words or 
the sense of them. Campanus, indeed, who was both a lawyer 
and a poet, has turned the first law of Ulpian into Latin hex- 
ameters; and his authority, both in prose and verse, confirms the 
interpretation which I have just given. 

“The chief causes of all this perplexity have been, first, the 
vague and indistinct manner in which the old Roman lawyers, 
even the most eminent, have written on the subject; secondly, 
the loose and equivocal sense of the words, diligentia and culpa ; 
lastly and principally, the darkness of the parenthetical clause, 
in his quidam et diligentiam, which has produced more doubt, as 
to its true reading and signification, than any sentence of equal 
length in any author, Greek or Latin. Minute as the question 
concerning this-clause may seem, and dry as it certainly is, a 
short examination of it appears absolutely necessary. 

* The vulgate editions of the Pandects, and the manuscripts 
from which they were printed, exhibit the reading above set 
forth ; and it has accordingly been adopted by Cujas, P. Faber, 
Le Conte, Donellus, and most others, as giving a sense both 
perspicuous in itself and consistent with the second law; but 
the Florentine copy has quidem, and the copies from which the 
Basilica were translated, three centuries after Justinian, appear 
to have contained the same word, since the Greeks have rendered 
it by a particle of similar import. This variation in a single letter 
makes a total variation in the whole doctrine of Ulpian; for if it 
be agreed that diligentia means, by a figure of speech, a more 
than ordinary degree of diligence, the common reading will imply, 
conformably with the second law before cited, that some of the 

preceding contracts demand that higher degree ; but the Floren- 
tine reading will denote, in contradiction to it, that all of them 
require more than ordinary exertions. 

“Tt is by no means my design to depreciate the authority of 
the venerable manuscript preserved at Florence ; for, although 
few civilians, I believe, agree with Politian, in supposing it to be 
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one of the originals ! which were sent by Justinian himself to the 
principal towns of Italy, yet it may possibly be the very book 
which the Emperor Lotharius II. is said to have found at Amalfi, 
about the year 1130, and gave to the citizens of Pisa ; from whom 
it was taken, near three hundred years after, by the Florentines, — 
and has been kept by them with superstitious reverence: be that 
as it may, the copy deserves the highest respect; but if any 
proof be requisite that it is no faultless transcript, we may 
observe, that, in the very law before us, accedunt is erroneously 
written for accidunt ; and the whole phrase, indeed, in which that 
word occurs is different from the copy used by the Greek inter- 
preters, and conveys a meaning, as Bocerus and others have 
remarked, not supportable by any principle or analogy. 

*“ This, too, is indisputably clear, that the sentence, in his 
quidem et diligentiam, is ungrammatical, and cannot be construed 
according to the interpretation which some contend for. What 
verb is understood? Recipiunt. What noun? Contractus. 
What then becomes of the words in his, namely, contractibus, 
unless in signify among? And in that case, the difference 
between quidem and quidam vanishes; for the clause may still 
import that ‘among the preceding contracts (that is, in some of 
them) more than usual diligence is exacted:’ in this sense the 
Greek preposition seems to have been taken by the scholiast on 
Harmenopulus ; and it may here be mentioned, that diligentia, in 
the nominative, appears in some old copies, as the Greeks have 
rendered it; but Accursius, Del Rio, and a few others consider 
the word as implying no more than diligence in general, and dis- 
tinguish it into various degrees, applicable to the several contracts 
which Ulpian enumerates. We may add, that one or two inter- 
preters thus explain the whole sentence, ‘in his CONTRACTIBUS 
quidam JURISCONSULTI et diligentiam REQUIRUNT;” but this inter- 
pretation, if it could be admitted, would entirely destroy the 
authority of the clause, and imply that Ulpian was of a different 
opinion. As to the last conjecture, that only certain cases and 
circumstances are meant by the word quidam, it scarce deserves. 
to be repeated. On the whole, I strongly incline to prefer the 
vulgate reading; especially as it is not conjectural, but has the 
authority of manuscripts to support it; and the mistake of a letter 
might easily have been made by a ‘transcriber, whom the pref- 


1 See Gibbon’s Decline and Fall, ch. 44, and notes. 
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aces, the epigram prefixed, and other circumstances, prove to 
have been, as Taurelli himself admits, a Greek. Whatever, in 
short, be the genuine words of this much-controverted clause,} 
I am persuaded that it ought not to be strained into an incon- 
sistency with the second law; and this has been the opinion of 
' most foreign jurists, from Azo and Alciat down to Heineccius and 
Huber; who, let their dissension be on other points ever so 
great, think alike in distinguishing three degrees of neglect, — 
which we may term gross, ordinary, and slight, — and in demand- 
ing responsibility for those degrees according to the rule before 
expounded. 

“ The law, then, on this head, which prevailed in the ancient 
Roman empire, and still prevails in Germany, Spain, France, 
Italy, Holland, constituting, as it were, a part of the law of nations, 
is in substance what follows :— 

“Gross neglect, lata culpa, or, as the Roman lawyers most 
accurately call it, dola proxima, is in practice considered as 
equivalent to dolus or fraud itself; and consists, according to the 
best interpreters, in the omission of ,that care which even in- 
attentive and thoughtless men never fail to take of their own 
property: this fault they justly hold a violation of good faith. 

‘* Ordinary neglect, levis culpa, is the want of that diligence 
which the generality of mankind use in their own concerns; that 
is, of ordinary care. ; 

“Slight neglect, levissima culpa, is the omission of that care 
which attentive and vigilant persons take of their goods, or, in 
other words, of very exact diligence. 

** Now, in order to ascertain the degree of neglect for which a 
man, who has in his possession the goods of another, is made 
responsible by his contract, either express or implied, civilians 
establish three principles, which they deduce from the law of 
Ulpian on the Edict.” 

1 Here Mr. Balmanno, the editor of the second edition of the Essay on Bailments, 
inserts the following note: ‘‘ Few verbal controversies have been equally important 
with that on the construction of the disputed sentence in Ulpian’s Commentary ; for, 
though the preponderancy of any of the various opinions urged on the subject may 
have little or no influence on the settled maxims of our law, it must be obvious that 
the accuracy of the decision is materially connected with the clearness and arrangement of the 
general doctrine of bailments. As the Roman jurisprudence is the source from which 
this general doctrine is derived, the learned and liberal lawyer will acknowledge con- 
siderable obligation to Sir William Jones for the acute and well-supported reasoning 


by which he establishes the true reading of the clause, in his quidam et diligentiam, in 
opposition to fanciful conjecture and dogmatical assertion.” 
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Sir William Jones then proceeds to group various kinds of con- 
tracts, according to their supposed benefit to one, to the other, or 
to both of the contracting parties; making slight, gross, and ordi- 
nary neglect the measure, in conformity with the scheme which 
he has before laid down. He then states that “it is very remark- 
able that, though Antoine Favre,” “* who was famed for innovation 
and paradox,” and who was “justly” called “ the boldest of ex- 
positors and the keenest adversary of the practisers,” discovered no 
error in the interpretation of the laws above given, yet the younger 
Godefroy, of Geneva, had adopted the Florentine reading, of which 
Sir William Jones thinks he has demonstrated the absurdity, 
and * left behind him a regular commentary on the law, Contractus 
[as the law is called in which the disputed reading occurs], in 
which he boldly combats the sentiments of all his predecessors, 
and even of the ancient Romans.” After having convicted, as he 
supposes, Godefroy of absurdity, Sir William Jones further states 
that “the triple division of neglects had also been highly cen- 
sured by some lawyers of reputation.” He names Zasius and 
Donellus. Donellus (Doneau) was a French jurist of eminence. 
He was professor of law at Bourges at the time of the massacre of 
St. Bartholomew, when his Huguenot opinions forced him to leave 
France, and his works were published at Rome, after his death, in 
1596 ; his specialty was the Roman law. At the present day 
he is regarded as the greatest jurist who ever lived, by many 
civilians who have made the study of the Roman law the occu- 
pation of their lives, and are therefore probably very competent 
to form an opinion. Sir William Jones also mentions another 
objector; “*M. Le Brun, who published, not many years ago, 
an essay on responsibility for neglect,! which he had nearly 
finished before he had seen the commentary of Godefroy, and, 
in all probability, without ever being acquainted with the opinion 
of Donellus.” ‘ This author sharply reproves the triple division 
of neglects, and seems to disregard the rule concerning a benefit 
arising to both, or to one of the contracting parties.” “ He 
reads, in his Quipem et diligentiam, and that with an air of 
triumph ; insinuating that quidam was only an artful conjecture of 
Cujas and Le Conte, for the purpose of establishing their system. 
. . . He warmly contends, that the Roman laws, properly under- 
stood, admit only two degrees of diligence ; one, measured by that 


1 Essai sur la Prestation des Fautes, 1764. 
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which a provident and attentive father of a family uses in his 
own concerns; another, by that care which the individual party 
of whom it is required is accustomed to take of his own posses- 
sions.” At the time when this author wrote, the learned M. Pothier 
was composing some of his admirable treatises on all the different 
species of express or implied contracts. . . . To this venerable 
professor and judge, for he had sustained both characters with 
deserved applause, Le Brun sent a copy of his little work; and 
M. Pothier honored it with a short but complete answer, in the 
form of a general observation on his treatises.” ! 

Having finished his review of the Roman law, Sir William 
Jones next examines the cases which had been decided in the 
English law, from the Year-Books to his own time, for the purpose 
of showing that they support the theory which he himself main- 
tains. This portion of his essay, with respect be it said, is not 
able. His analysis of the cases is often incorrect. He sometimes 
mistakes the meaning of the language used, and sometimes is at 
fault in regard to the point upon which a decision turns. Suffice 
it to say, that there is no case, “from the oldest Year-Book or 
treatise to the latest adjudged case,” produced by him, — with the 
exception of the many dicta in the opinion of Lord Holt above 
mentioned (all of which dicta purport to be taken from the 
Roman law), — which yields, in response to the severe racking 
and torturing to which it is subjected, any but a fanciful support 
to his theory. A careful reading of Sir William Jones’s essay 
makes it clear that the theory of three degrees of negligence rests 
solely upon the supposed authority of the Roman law. With this 
law Sir William Jones seems to have had a large acquaintance. 
But he had adopted Pothier’s theory of negligence; and his 
admiration for Pothier led him too hastily to conclude that all 
who differed from that eminent jurist must necessarily be in the 
wrong. 

Mr. Justice Story’s commentaries on the law of bailments 
were first published in 1832. He adopts without question the 
doctrine of three degrees of negligence, and incorporates many 
extracts from the writings of Pothier into his text. There is 
nothing in any edition of his commentaries which suggests that 
that doctrine had ever been questioned by writers on the Roman 


1 In some editions of Pothier this is to be found at the end of his Treatise on the 
Marriage Contract, in others at the end of the Treatise on Obligations. 
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law. Mr. Justice Story’s writings show that, notwithstanding his 
familiar acquaintance with the Corpus Juris, and with the works 
of Domat, Cujas, Heineccius, and Pothier, and his remarkable 
fondness for quoting them, he was not acquainted with the recent 
labors of those European civilians whose studies have thrown 
light upon some things in the Roman law which had been previ- 
ously obscured by the work of the glossators and the commen- 
tators. 

Since the publication of Sir William Jones’s essay, and within 
the present century, it has been demonstrated, almost beyond 
cavil, that there does not exist in the Roman law a uniform 
division of negligence into degrees. It is generally admitted that 
the Florentine manuscript of the Digest is the oldest and the 
most valuable of the manuscripts; that its reading of the text of 
the law Contractus is the correct reading ; that the all-important 
word should in truth be quidem, and not quidam ; that Donellus, 
Lebrun, and the rest were correct in their strictures ; that Pothier 
was wrong; and that the symmetrical scheme of a threefold 
division of negligence is not supported by the texts of the Rome 
law, but was the work of the commentators. 

The writers of the middle ages had a fondness for tripartite 
divisions. Their great master, Aristotle, had said: ** Three is the 
most perfect number: it is the first of numbers, for of one we do 
not speak as a number; of two we say both; but three is the 
first number of which we say all ; moreover, it has a beginning, 
a middle, and an end.’! Many errors in every department of 
human knowledge might be traced to this metaphysical fondness 
for triple division. Indeed, it might be thought that the number 
three exercised a mysterious power over the human mind, since 
it is found everywhere, —even in the astrological trine of the 
Farmers’ Almanac. 

But though the seemingly symmetrical system of Pothier is 
now universally exploded, though writers upon the Roman law 
agree that the Corpus Juris gives no foundation for this division 
of negligence, and though they generally are in accord as to what 
the main principles of the Roman law were upon the subject of 
negligence, — there yet appears to be considerable difference 
among them as to minor details. 

The true interpretation of the texts of the Roman law is a 


1 De Ceelo, i. 1. 
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matter of difficulty. It always has been, and perhaps as to 
many passages always will be, a matter of dispute. To under- 
stand this difficulty and the causes of such disputes, it is only 
necessary to bear in mind how the work called the Digest, or 
Pandects (all-receiving), was composed. It is a collection of 
extracts, made by seventeen persons, from the writings of thirty- 
nine different authors, not contemporaneous, but writing at 
different times during a space of three and a half centuries, — 
from 100 B.c. to 250 a.p. Law is always in a state of change: 
like the river of Heraclitus, it is not twice the same. When 
nine thousand extracts, thus made from such sources, were 
incorporated under different titles into one work as a system of 
law, no matter what care may have been used in the compilation, 
it might well be a matter of surprise if there should not be found 
texts seemingly or really in conflict one with another. Commen- 
tators, from the time of Irnerius, in the beginning of the twelfth 
century, to the present day, have found abundant employment in 
the work of reconciliation. The number of these has been so 
great that they have been classified into schools, as the Glossators, 
the Conciliators, the Commentators, and the Dogmatic, the French, 
the Dutch, and the Historic schools ; leaving, beside, a host of 
minor writers as an unclassified residuum. 

At the time Sir William Jones wrote, the view of the Roman 
law taken by him was the one generally in vogue ; though, as is seen 
by his essay, it was far from being universally held. It became 
constantly more and more the object of criticism till, in 1815, the 
appearance of the work of J. C. Hasse, “ Die Culpa des Rim. 
Rechts” (second edit., Bethmann-Hollweg, 1836), gave the final 
blow to that system. The Prussian law, codified in the last cen- 
tury in conformity to the theory at that time in vogue, defines 
three degrees of negligence; but this division is not to be found 
in the Austrian, the French, or the Dutch codes, which codes 
were formed since the opposite view gained the ascendency. 

In torts, — that is, in wrongs independent of contract, no 
degrees whatever of negligence were recognized by the Roman 
law. As to this, all are agreed. Such wrongs came under the Lex 
Aquilia, and the texts leave no room for doubt. In lege Aquilid et 
levissima culpa venit. Non minus ex dolo quam ex culpa quisque 
hac lege tenetur. In such cases no distinction was made between 


negligence and intentional injury. One was obliged to repair the 
VOL. VIII. 43 
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damage which he caused intentionally; he was equally obliged 
to repair the damage which he caused unintentionally, by a 
failure to act as a prudent man would have acted under the 
circumstances of the given case. 

The Roman law of negligence was not a law applicable to 
bailments only: it extended to all obligations, and was but a part 
of a more general system. 

When is one who is bound by an obligation excused from 
its performance? According to the Roman law non-execution 
may result from a cause to which the obligee is a stranger, 
and over which he has no control. This is called casus, vis 
major, vis divina, fatum, fatalitas. No one is responsible for 
the non-execution of a contract thus caused. The debtor in this 


case is not bound to make good the loss suffered by the creditor. 


This applies to bilateral as well as to unilateral contracts. 
Therefore, where each party to the contract is bound to do some- 
thing, if one is by casus prevented from performing his part, he 
is freed from all liability, but retains, notwithstanding, his right to 
demand the performance of the obligation incumbent upon the 
other party. 

The non-performance may have been intentional on the part of 
the debtor. This intentional neglect is called dolus. Dolus in this 
connection signifies an intentional breach of obligation, and not 
fraud. The difference in meaning, though perhaps slight, is not 
unimportant. For dolus the party in default was always liable. 
He could not stipulate that he should not be liable for it (ne 
dolus prestitur); such a stipulation being contrary to public 
policy (hoe enim bone fidei judicio contrarium est, et ita utimur). 

Between dolus and casus, the absolute liability and the absolute 
exemption from liability, lie the cases in which the non-perform- 
ance on the part of the debtor was not intentional, but in which, 
however, performance would have been within his power. This 
was called culpa (negligence). The texts sometimes use other 
words synonymous with culpa; as negligentia, desidia, impru- 
dentia, ignavia, omissio diligentie,—all used in opposition to, in 
contrast with, the word diligentia (care). Diligentia was used to 
express the care exercised by a prudent man who was sui juris ; 
that is, by a man who had interests of his own to manage (dili- 
gentia diligentis patris familias ; diligentia boni patris familias). 
Diligentia, when applied to the care and preservation of a tangible 
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thing was called custodia. Various adjectives are found joined to 
these nouns: as omnis; lata, latior ; levis, levior, levissima; dili- 
gens, diligentissimus ; exacta, exactissima. 

Culpa thus occupies all the middle ground between casus and 
dolus ; between absolute non-imputability on the one hand, and 
absolute liability, under all circumstances, on the other. But the 
obligee’s liability was not coextensive with this ground. As a 
general rule, he was held to bring to the performance of his obliga- 
tions the care which a prudent man might reasonably be expected 
to exercise under the circumstances of the given case. If he 
failed in this, he was in culpa. 

Culpa lata, culpa latior, magna culpa, were terms used of a 
debtor whose conduct might be aptly expressed in English by the 
phrase, “ He acted like a fool.” Lata culpa est nimia negligentia ; 
i. e. non intelliyere quod omnes intelligunt. Late culpe finis est, 
non intelligere quod omnes intelligunt. Lata culpa, sometimes 
called culpa dolo proxima, was generally considered to be equiva- 
lent to dolus; that is, in the absence of stipulation, no distinction 
was made between them in respect to liability: ‘* Magnam tamen 
negligentiam placuit in dolo cadere ;” “ Magna negligentia culpa 
est ; magna culpa dolus est.” 

To culpa lata all other imputable culpa was put in opposition: 
either as culpa simply, without a qualifying adjective ; or as omnis 
culpa, culpa levis, levior ; and in one single passage, that being the 
only place in which the expression occurs, eulpa levissima. 

The adjectives levis, levior, levissima, were not used in opposi- 
tion one to the others, to mark a division of degrees; but in 
opposition to the adjectives lata, latior, magna, and to the noun 
dolus, to mark the division of culpa, or negligence proper, from 
dolus, or intention, — culpa lata, as we have seen, being ranked 
with dolus. Beyond this, these various comparatives and super- 
latives are nothing but variations in the style of the several 
authors employing them, or in the style of the same author writ- 
ing at different times. 


1 It is singular to observe how near Sir William Jones himself came to hitting 
upon this explanation. Had not his mind been fully occupied in the attempt to 
bend every thing to support his own theory, it would seem as if he could not have 
missed it. He says: “ Locatio, or locatio-conductio, rei, is a contract by which the hirer 
gains a transient, qualified property in the thing hired, and the owner qcquires an 
absolute property in the stipend, or price, of the hiring; so that, in truth, it bears a 
strong resemblance to the contract of emptio-venditio, or sale; and, since it is advan- 
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But we can form no definite ideas of what culpa levis and what 
culpa lata are, unless we have standards, types, with which to 
compare them. For the culpa levis, the Roman lawyers took for 
a type a careful person who was sui juris (quisque diligens, dili- 
gentissimus pater familias), or as it is expressed in English law, 
since by that law every man is presumably sui juris, a prudent 
man. To be exempt from omnis culpa, culpa levis, one must have 
conducted himself asa prudentman. Culpa autem abest, si omnia 
Facta sunt, que diligentissimus quisque observaturus fuisset. This 
conduct the Roman jurists called exacta, exactissima diligentia. 
Talis diligentia qualem quisque diligentissimus pater familias suis 
rebus adhibet. For the culpa lata, they took as a type a man of the 
lowest class. There was eulpa lata when there was negligence 
which the man of grossest intellect would not have been guilty 


tageous to both contracting parties, the harmonious consent of nations will be interrupted, 
and one object of this essay d-feated, if the laws of England shall be found, on a fair 
inquiry, to demand of the hirer a more than ordinary degree of diligence. In the 
most recent publication that I have read on any legal subject, it is expressly said, 
‘that the hirer is to take all imaginable care of the goods delivered for hire.’ [Esp. 
N. P. 625.] The words, ‘all imaginable,’ if the principles before established be just, are 
too strong for practice, even in the strict case of borrowing; but, if we take them in the 
mildest sense, they must imply an extraordinary degree of care; and this doctrine, 
I presume, is founded on that of Lord Holt in the case of Coggs and Bernard, where 
the great judge lays it down ‘that, if goods are let out for a reward, the hirer is 
bound to the utmost diligence, such as the most diligent father of a family uses.’ It 
may seem bold to controvert so respectable an opinion ; but, without insisting on the 
palpable injustice of making a borrower and a hirer answerable for precisely the 
same degree of neglect, and without urging that the point was not then before 
the court, I will engage to show, by tracing the doctrine up to its real source, that 
the dictum of the chief justice was entirely grounded on a grammatical mistake 
in the translation of a single Latin word. 

“In the first place, it is indubitable that his lordship relied solely on the authority 
of Bracton, whose words he cites at large, and immediately subjoins, ‘whence it 
appears,’ &c. Now the words, talis ab eo desideratur custodia, qualem diligentissimus pater 
Familias suis rebus adhibet, on which the whole question depends, are copied exactly 
from Justinian; who informs us in the proem to his Institutes, that his decisions in 
that work were extracted principally from the Commentaries of Gaius ; and the epithet 
diligentissimus is in fact used by this ancient lawyer, and by him alone, on the subject 
of hiring: but Gaius is remarked for writing with energy, and for being fond of using super- 
latives where all other writers are satisfied with positives ; so that his forcible manner of 
expressing himself misled the compilers employed by the emperor, whose words 
Theophilus rendered more than literally, and Bracton transcribed; and thus an 
epithet which ought to have been translated ‘ ordinarily diligent’ has been supposed to 
mean ‘ extremely careful.’” This same criticism applied to comparatives as well as to 
superlatives, and to other writers as well as to Gaius, would have given the true 
solution ; but with it Sir William Jones’s own structure would have crumbled. 


q 
j 
i 
| 
| 
| 
| 
i 
| 
| 


THE THREE DEGREES OF NEGLIGENCE. 667 


of, — negligence of which any one might have foreseen the conse- 
quences, and which any one would have shunned. Late culpe 
finis est non intelligere quod omnes intelligunt. When the negli- 
gence was considered in this way, it was said by the commenta- 
tors to be appreciated in abstracto. But there was another way 
of measuring negligence. They took for a type the character of 
the man himself whose conduct was in question. If according to 
the nature of the case he was liable for cu/pa levis, they said he 
was bound to take more care than he was in the habit of taking 
of his own concerns, if a prudent man would have taken more. 
Nee sufficit ei eandem diligentiam adhibere quam suis rebus adhibet, 
si alius diligentior custodire poterit. If he was liable for dolus and 
culpa lata, he fulfilled his duty if he took as much care as he took 
of his own concerns. Sufficit etenim talem diligentiam adhibere, 
qualem suis rebus adhibere solet. In this way the negligence was 
said to be appreciated in conereto. 

We have here two kinds of liability, —the liability for dolus 
and culpa lata, standing together as one kind of liability, and also. 
the liability for culpa levis. We have, moreover, two modes of 
appreciating the liability, — that in abstracto and that in concreto. 

There is no general rule, and no set of general rules, by which 
it can be determined for what eulpa one is liable in any particular 
class of cases, or whether his liability is to be appreciated in 
abstracto or in conereto. The liability for the various classes of 
_ obligations was not determined upon a uniform system. Divers 
considerations were taken into account, but their application was 
not uniform. The result was, probably, nearly as follows : — 

The receiver of a commodatum, that is a person to whom a 
thing was loaned gratuitously for his use; deponens, or the person 
who made a gratuitous deposit ; the pledgor and the pledgee ; the 
vendor and the vendee; the letter and the hirer in the contract 
for hire ; the mandator and the mandatary in the gratuitous man- 
date; the negotiorum gestor, that is one who voluntarily under- 
took to look after the interests of another in his absence, &c.,— 
were all bound to exercise the same care, the care of a prudent 
man. If they had not exercised such care, they could not excuse 
themselves by showing that they had exercised the care they gave 
to their own affairs. They were liable for culpa levis in abstracto. 

Partners, joint-owners, co-heirs, tutors, curators, and the hus- 
band in relation to his wife’s property in which he had an interest, 
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&c., were, on the other hand, allowed to show, as a matter of de- 
fence, that if they had been wanting in the care of prudent men, 
still they had given to the affairs with which they were intrusted 
the same care which they gave to their own. They were liable 
for culpa levis in conereto. 

He who gratuitously loaned a thing for another’s use, and he 
who gratuitously received a deposit, were both liable for the 
want of that care which they used about their own affairs; but 
the burden of proof was upon the plaintiff to show that want of 
care. 

If the view here given of the Roman law is substantially cor- 
rect, it affords very little support for the doctrine of a symmetri- 
cal threefold division of degrees of negligence. 

It has sometimes been said, that though there may not be, in 
the English law, three degrees of negligence, yet there are three 
degrees of care; and that, care and negligence being correlative 
terms, the result is the same. The answer is that, since care and 
negligence are correlative terms, if there be not three degrees of 
negligence there are not three degrees of care. 


1 The authorities relied upon to justify the above view of the Roman law are: 
“Cours de Droit Romain, par Charles Maynz, professeur de droit & ]’université de 
Liege ” (Brussels and Paris, 1870); “ Explication Historique des Instituts de L’Em- 
pereur Justinien, par M. Ortolan, professeur & la faculté de droit de Paris,” &c. (Paris, 
1870); “ Cours Elémentaire de Droit Romain, par M. Charles Demangeat, professeur 
de Droit Romain & la faculté de droit de Paris,” &c. (Paris, 1866); “ Manuel de 
Droit Romain, par E. Lagrange, docteur en droit” (Paris, 1869) ; “The Pandects, a 
treatise on the Roman Law, &c., by J. E. Goudsmit, LL. D., professor of Jurisprudence 
in the University of Leyden, translated from the Dutch by R. De Tracy Gould, M.A.” 
(London, 1873); and a letter of Professor Goudsmit, which he was kind enough to 
write to the author of this article in answer to some inquiries addressed to him upon 
the subject. 
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THERE is, perhaps, no class of instruments which come under the 
cognizance of the law, where the intention of the parties is to 
form an element of consideration, in which greater difficulty 
arises in ascertaining that intention and enforcing it in accord- 
ance with the rules of law than in wills; and in no branch of the 
construction of wills have the courts been driven to a greater 
nicety than in the interpretation of powers and trusts, and the 
discrimination between these two. To add to the inherent diffi- 
culties of the subject, the department of trusts is of later origin, 
or rather development, than the general rules of real property, 
and the enunciation of these by the elder authorities of the 
common law; and these latter, with the decisions founded on 
them, present quite as much conflict inter se as assistance towards 
forming a coherent or symmetrical system of the principles of 
this topic of the law. 

In recurring, therefore, to the older authorities, great discrim- 
ination must be exercised in referring to cases, as support can 
readily be drawn from them for opposite sides of almost every 
question which arises in this department; and the true rule is 
rather to eliminate from than to attempt to harmonize the various 
decisions and propositions of the text writers when determining 
what are powers and what trusts, and who are authorized to 
execute the former. 

In Zainter v. Clark,! which may be regarded as a leading case 
in this commonwealth, the court decided that an administrator de 
bonis non cum testamento annexo could not execute a power given 
by the will to the executor, to sell such of the testator’s real estate 
as in his judgment was best to raise the money necessary to pay 
the testator’s debts and certain pecuniary legacies given by the 
will. The power in question was not coupled with an interest, 
but was united with a trust to dispose of the proceeds as exec- 
utor, i. é., to pay debts and legacies, and was given in the same 
clause in which the executor was appointed, and immediately 


113 Mete. 220. 
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following the mention of his name. It was also left to his 
judgment what parcel to sell, but a sale was imperative. The 
court rely upon the authority of Coke,! that a power given to 
**executors’’ to sell may be executed even though one dies, 
“because the plural number remaine;” but otherwise, if it had 
been given to “ I. 8., I. N., &c., his executors,” * because the words 
of the testator will not be satisfied;” and also refer with ap- 
proval to the distinctions laid down by Mr. Sugden:? (1) that a 
power to two or more nominatim will not survive without express 
words ; (2) where it is given not nominatim, but to two or more 
generally, it will survive while the plural number remains ; (3) 
where it is given to * executors” merely, even a single executor 
may execute it; but (4) if to executors by name, it is at least 
doubtful if it will survive. 

It will be perceived that these authorities were not expressly 
upon the point in issue in the principal case. They applied, how- 
ever, to the general question of the transmission or survivorship 
of powers, and were considered decisive of the incapacity of the 
power in question to survive, because it was considered a bare dis- 
cretionary power. But the court also place their decision on a sec- 
ond ground, derivative though distinct from the first, namely, that 
the administrator cannot succeed to powers as to realty reposed 
in the executor; relying upon the authority of Wills v. Cowper? 
and Conklin v. Egerton,‘ and of a case in the Year Books. 

To take in their order the two grounds herein relied upon, 
and which broadly present the two leading questions arising in 
reference to testamentary powers, it is apparent that the first 
goes upon the principle that where a testator has confided a 
power it must be exercised by, and only by, the person or persons 
selected ; and the second, upon the collateral ground that an ad- 
ministrator, though clothed with the representative capacity, is 
not in the confidence of the testator, and cannot act as the testa- 
tor’s grantee, unless expressly named. 

In regard to the first of these positions, to which the court in 
their judgment suggest no exception or modification directly, we 
must refer to the rules cited from Lord Coke and Mr. Sugden, to 
see what qualifications the court are disposed to admit. Now it 
is evident that in neither of these are any further departures from 


1 Co. Litt. 112 b, 113 a. 2 Sugd. Pow. (1st ed.) 165. 
3 2 Ham. 134. 4 21 Wend. 430. 
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the testator’s literal directions approved of, except in two cases, 
one of which is suggested by both these authorities, the latter 
only by Mr. Sugden. The first is, that where the power is lim- 
ited to be exercised by executors generally, it may be executed 
while a plural number remains; and the second is Mr. Sugden’s 
extension of this, to allow even one executor to sell where the 
power was merely given ratione officit, not nominatim. 

It is, of course, to be borne in mind that the case above stated, 
as well as the rules just referred to, related only to what were 
viewed — whether correctly or not, we shall inquire further on 
—as mere powers. The distinction, which we maintain was not 
properly kept in view in these authorities, was that between a 
bare power and a power coupled with a trust. A bare power is 
necessarily a discretionary one, and precisely to the extent to 
which it is a power merely, must be limited to the donee or 
donees, and cannot in any way be transferred or pass to any 
other person. It may be either a legal or an equitable power. 
But the distinction between these two classes is foreign to the 
point under consideration; for an equitable power may be one 
that equity will interfere to compel the exercise of, and so take 
it from the domain of the donee’s discretion, and replace that by 
the discretion of the court of equity. But equity will do this 
only on the ground that, and to the extent to which, there is an 
interest vested in some person in the execution of the power, and 
which equity is bound to enforce ; in other words, that the power 
is coupled with a trust. 

This is the first distinction which is to be maintained in order to 
a correct view of the position of the authorities on this subject ; 
and it’ will be seen, therefore, that our whole inquiry to ascertain 
the survivorship or not of any power resolves itself into the 
question whether the power is wholly discretional throughout, 
or whether any part of it is compulsory, because a third person 
has an interest in its exercise, not dependent for its existence on 
the discretion of the donee of the power. 

A second distinction, quite diverse in its nature from the one 
just commented on, is between bare powers and powers coupled 
with an interest. The latter phrase is often broadly employed to 
include every case where an interest is to vest by the exercise of 
the power. It is conceived that this is incorrect, and that the 
true meaning is, that an interest vests in the donees of the power, 
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which is to be enlarged by the exercise of the power, or out of 
which the power is to take effect, as in case of a power of sale 
attached to a mortgage.! 

The cases which turn on this latter distinction rest on a very 
different principle from those of the first class. The limitation 
of an interest, whether legal or equitable in its nature with a 
power appended, enables the grantee to deal with the power as 
he does with the estate; and if the latter is capable of being as- 
signed, the power will also pass to the assignees, even without 
words of limitation to them in the original grant of the power. 
If such words are inserted, then the power can be exercised with- 
out the intervention of a court of equity; and if not, then at 
least with such intervention. 

It is, however, evident, from an examination of the early cases, 
especially those of or anterior to the time of Lord Coke, that the 
full conception of the distinction first stated did not then exist in 
any proper sense, and that the only distinction established or 
even recognized was the second one, i. e., between bare powers 
and powers coupled with an interest. With the then partially 
developed jurisdiction of the court of equity, the existence of a 
duty in the nature of a trust underlying a power was not recog- 
nized as a ground for equitable interference. The settled dis- 
tinction was, that if an estate was devised to several executors or 
trustees in trust to sell, here the power would survive as coupled 
with an interest; but if devised in trust that the executors, Ke., 
should sell, then it would not survive. Thus, in Atwaters v. Birt3 
ona feoffment to four to uses, there was a proviso that the uses 
should cease on (inter alia) the assent of the feoffees. One of the 
feoffees dying, the donor, with the assent of the other three feof- 
fees, revoked the uses ; but it was held void, Popham, C. J., saying, 
that ** before the Statute of 21 Hen. 8, c. 4, the common law was, 
that if one devised his land to four to sell, and one of them dies, 
the survivors, because they have an interest, may sell; but if he 
had devised that three should sell the land, and one of them dies, 
the survivors, because they have but a mere authority, cannot 
sell.”” As authority, an anonymous case, some forty years earlier,* 
is referred to. Here, after a devise by a cestui que use that A., B. 
and C., the feoffees to uses, should sell to pay legacies, &c., A., 


1 Hind v. Poole, 1 K. & J. 888. 2 Lewin, Trusts, 430 et seq. 
3 Cro. Eliz. 856. 4 Dyer, 177. 
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one of the feoffees, died. It was questioned whether B. and C. 
could sell; ‘*and it seemed not, and so it was ruled; but quere, 
if they had not been named A., B.,and C., but feoffees only.” So 
in the case of Butler v. May,} on a devise to the use of such wife 
as the testator’s son should marry, upon the nomination of four 
persons named, and one of these four subsequently died, it was 
held that the uses failed, because the power of nomination could 
not be executed by the survivors. Dyer and Browne, JJ., dis- 
sented, because they thought that the donees had by the grant 
an interest in the marriage as a feudal incident. 

Where a power was not coupled with an interest, it seems, 
therefore, at this time merely regarded as a bare power or author- 
ity ; and the only two cases in which others than the first donees 
of the power could exercise it were where, by the general terms in 
which they were described, it might be considered as not restricted 
to the individuals named, but to pass to two, or even a single 
survivor; or, secondly, where there was no one named as donee 
of the power, that even a single survivor might execute it. 

Thus, under this latter exception, in a case in 2 Leon. 220, 
where a man devised lands to his wife for her life, and directed 
that after her death the lands should be sold and the proceeds 
paid out to his next of kin, and made two executors, who both 
proved the will, after which one died; it was held that no one 
being named to execute the power, it went to the executors vir- 
tute officii, and the survivor might sell; and similar decisions were 
made in many other cases. 

Yet though this rule obtained where no one was named to take 
the power, it was adjudged from even an earlier period that 
where the testator directed his lands to be sold by his executors, 
if one or more resigned, the accepting or qualifying executors 
alone could not sell, because the executors were in the nature of 
grantees, and must all act notwithstanding their resignation, as “a 
will of lands is not a testamentary matter ;” * arid in like manner 
the power of a survivor to sell seemed to be limited to the case 
where the co-executor had deceased prior to the vesting of the 
power.’ The case of Bonifant v. Greenfield, cited by the court 
in a recent case in this state ® to show that a power could be exe- 


1 Dyer, 189, 190. 2 15 Hen. 7, 11. 3 Co. Litt. 113 a. 
4 Cro. Car. 80. 5 Gould v. Mather, 104 Mass. 283, 290. 
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cuted by the continuing executors, was not the case of a bare 
power, but was a devise to executors to sell, which, as we have 
before intimated, was regarded as giving a power coupled with an 
interest which, as a joint estate, could well survive. 

To enable the continuing executors to exercise such a bare 
power, the Statute of 21 Hen. 8, c. 4, was passed, which authorized 
even a single qualifying executor to sell, but made no mention 
of the case of survivorship upon decease. The law upon this 
point seems to have been at that time that where the donees of a . 
power not coupled with an interest were mentioned nominatim, 
the power could not survive ; where, on the contrary, they were 
referred to generally, it would, at least while a plural number 
continued, and in some cases even to a single survivor. Thus, in 
the anonymous case above referred to, reported by Dyer, it 
seemed that if the donees were described as “ feoffees,”’ their sur- 
vivor could well sell. Soin Lee v. Vincent? on a devise that 
testator’s * sons-in-law ” should sell, a sale by the survivors after 
one had deceased was held good: * it was adjudged a good sale, 
because he named them not by their proper names.” So Perkins* 
lays down the law that one executor may sell where the will is 
that the executors shall sell and one refuses to intermeddle ; and 
in the later case of Houell vy. Barnes,* one executor, the survivor 
of two, was allowed to execute a power of sale. The case of 
Danne vy. Annas® is sometimes referred to as an authority to the 
contrary :® but this is an error, and it will be found on examina- 
tion to turn on quite a different ground. The case was a devise 
that executors, of whom there were two, should sell with the 
assent of A. B. A. B. and one executor died, and a sale was 
then made, and held not good. But no reason is given by the 
court ; and it was the well-settled rule that such assent as was 
here required was a prerequisite or condition precedent to the 
exercise of the power, and even the decease of one of those named 
to give such assent would defeat the power.’ 

Yet it is quite apparent, as we have said, from all the cases at 
this time, even those upholding the right of a single surviving 
executor to exercise a power not coupled with an interest, that 


1 Dyer, 177. 2 Cro. Eliz. 26. 

3 § 545. 4 Cro. Car. 382. 5 Dyer, 219 a. 
6 Per curiam, in Chandler v. Rider, 102 Mass. 268, 270. 

1 Atwaters v. Birt, Cro. Eliz. 856. 
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the first distinction stated in this paper, namely, between bare 
powers and powers coupled with a trust, was hardly taken into 
consideration, and that whatever duty attached to the disposition 
of the proceeds of the sale, or whatever purpose the testator con- 
templated should be accomplished with them, no trust was con- 
sidered to attach to compel or authorize the execution of the 
power, or enable it to survive, but it fell with the decease or 
incapacity of any one of those to whose exclusive discretion, by 
a strict literal construction, it was held to have been confided. 
Qui heret in litera heret in cortice. 

It is true that, in the case above cited from Leonard’s reports,} 
the court say that the sale, under the power, was good, ‘ for the 
moneys coming of the sale are to be distributed by the executors 
as legacies, and it appertains to the executors to pay the legacies, 
and therefore they shall sell.” But this language was used, not 
as a reason why the power survived, but as a reason why the 
executors should have the power at all, and it survived under 
the same principle as was enforced in Houell vy. Barnes. 

We have gone somewhat into detail in discussing the older au- 
thorities, because, apart from their intrinsic value from their age, 
they are generally referred to in support of the rules regulating 
powers, as enunciated by court and text writers since. 

As a consequence of disregarding the substantial intention of 
the testator as to the disposition of the avails of the sale, in a— 
blind literal adherence to the confidence supposed to be had in 
the persons named as donees of the power, the courts were driven 
to great nicety and inevitable conflict in determining when the 
power was general and when such confidence was expressed. It 
is, perhaps, unnecessary to recur to the cases in detail, for their 
number is so great as to make a complete examination of them 
altogether beyond our limits of space.2 It may be sufficient to 
refer, as an illustration, to Mr. Sugden’s fourth rule, above cited,?* 
where it is left quite doubtful whether a power given to executors, 
but by their proper names though as executors, would survive the 
death of one. 

Thus, suppose the ordinary case that a testator appoints A., B., 
and C. his executors, bequeaths divers pecuniary legacies, and 
then says, I direct my said executors to sell whatever land may 


1 Ante, p. 678. 2 See Perry, Trustees, § 492 et seq. 8 Ante, p. 670. 
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be necessary for the payment of said legacies; this, according to 
Mr. Sugden’s rule, would be a case where a nominatim power 
was conferred, and the right to its exercise would be defeated 
by the death of A. For it is considered as much a nominatim 
appointment of the donees of the power to couple their names 
with the gift of the power by the word “said,” as if they were 
named in the gift of the power. But if, on the other hand, after 
or before a similar appointment of executors, the clause giving 
the power had run simply, to “my executors,” here the power 
would survive, being given generally. 

It is, moreover, apparent, from the tenor of the rules laid down 
by Mr. Sugden, and by the approval of them by the court in Tain- 
ter v. Clark, that a distinction is drawn between executors and 
other persons in a fiduciary position, and the capacity of a power 
given to the latter to survive to a single person seems to be 
denied. Stress is laid on the so-called “ office’ of the executor, 
as if those who occupied this position had something of a quasi 
corporate nature, which did not extend to trustees generally. 
And this view is confirmed by the language of the text-books. 
Tn a recent able treatise on real estate,! it is said: ** Where the 
power is to several persons having a trust capacity, or an office 
in. its nature like that of the executors of a will, susceptible of 
survivorship, and any of them die, the power will survive, unless 
it is given to them nominatim, as to A. B. and C. D., naming 
them. In the latter case, the power would not survive unless it 
was coupled with an interest in the donees of the power.” It 
will be observed here that the only distinction suggested in this 
passage is that already referred to, between powers coupled with 
an interest and bare powers, and that the latter cannot survive 
even if given to executors, if these are mentioned by name. But 
it is further inferrible from the author’s language that, if there 
is no interest to which the power is annexed, it is necessary to 
survivorship that the donees should hold an office like that of 
executors; and the case of Yainter v. Clark, and Sugden’s rule, 
before cited, are expressly referred to and relied upon. 

It is, however, difficult to see any force in this distinction be- 
tween executors and other trustees or persons in a fiduciary 
capacity. It is true that executors are commonly said to have 


1 2 Washburn, R. P. 822 (1st ed.). 
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an office ; but the source from which they derive their official ca- 
pacity, namely, the Probate Court, is precisely that which can 
give them no capacity to take by survivorship discretionary 
powers conferred by will. Exactly in so far as they have an 
office’they are the creatures of the Probate Court. But it is 
from the testator only that they receive the power or discretion ; 
and in this respect they do in no whit differ from any other trus- 
tees. All are equally grantees from the testator, and grantees 
only. Their relation to the land upon which the power is to be 
exercised is like that of grantees inter vivos, excepting only that 
the death of the donor does not revoke their power, but is the 
point at which it is established. This is clear from the earliest 
authorities, which distinguished between the testamentary func- 
tions of an executor and his duties as a grantee; holding the 
former capable of passing to an administrator de bonis non, but 
the latter not even divested by the executor’s renunciation of his 
office, as this was intended by the court to apply only to his tes- 
tamentary duties strictly. Thus, in the case already referred to,! 
it was laid down “ that if a man makes a will that his executors 
shall alien his lands, there, if the executors renounce adminis- 
tration of his goods, yet they may alien the land, for the will 
of the land is not a testamentary matter.”” Nor can it be said 
that this case applies only to absolute devises of land, for here 
there was no devise of the land, but only of a power. We shall, 
indeed, urge later that in this case such a power should pass 
to the administrator, wherever, at least, and to the extent that 
there was a trust imposed in regard to the disposition of the pro- 
ceeds of a testamentary nature; as we have already suggested 
that the failure to enforce such a trust at this early period arose 
from the then undeveloped state of the powers of a court of 
equity ; but the point we make is still clear, that no distinction was 
here drawn between executors and any other trustees, as to the 
status of a power to sell conferred upon them, or, consequently, 
its capacity to survive. The same principle appears also in the 
cases heretofore cited, of the survivorship of powers given to sons- 
in-law,? feoffees,? and the like. Indeed, in the modern and very 
exhaustive case of Conklin v. Egerton, the point was carried so 


1 15 Henry 7, 11. 2 Ante, p. 674. 3 Ibid. 
4 Ante, p. ibid. 5 21 Wend. 480; 25 id. 224, 232. 
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far that such an administrator was held incapable to succeed to 
any powers involving a discretion conferred on the executor, 
although such succession had been conferred by statute ; and this 
decision is cited and followed in Tainter v. Clark, Greenough v. 
Welles,? and other recent cases. But the ground, and the only 
one, upon which these cases can proceed, is, that a broad line is 
to be drawn between the office of executor or administrator 
which is conferred by the court, and the position of the executor 
as trustee, grantee, or donee under the will. 

We regard, then, any reliance upon the “ office ” of executors to 
enable a power to survive to a single one as placed upon an un- 
sound basis. On the contrary, we urge that there is no discrimina- 
tion between executors and trustees in regard to powers, if these 
relate to testamentary duties; and that they will survive to a 
single trustee as well as to a single executor. 

In Massachusetts, at least, the law should be clear on this point, 
if decisions can make it so. It has been here held from the first 
that an executor’s or administrator’s function, as such, includes 
the performance of duties relating tothe payment of -legacies, 
whether directly or in trust, even if that trust extends over the 
lifetime of the legatee. The decisions, some of which go to a 
great length, and may be considered as modified by later author- 
ities, nevertheless clearly show that an executor is bound to per- 
form a testamentary trust, and, therefore, that he is quoad hoca 
trustee ; and it is a legitimate consequence of this that all powers 
given him to carry out these trusts will as well survive to him 
under the name of trustee as of executor. Thus, in Farwell v. 
Jacobs,® where there was a direction in a will that the executor 
should give a reasonable support to the testator’s father during 
his life, it was held that this was a legacy, and a duty to be dis- 
charged by the executor as such, and, therefore, by an adminis- 
trator cum testamento annero, and that an action lay against the 
latter in behalf of the legatee. The court, it is true, say, in the 
course of their opinion, * that the duties of an executor resulting 
from the nature of his office, and charged upon him as executor, 
devolve upon an administrator cum testamento annexo, where the 
authority is not necessarily connected with a personal trust or 
confidence reposed in him by the testator.” But it is very 
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noticeable that they should hold that the duty in this case was 
of that character, — that is, that the executor took as such, and 
not as a special trustee. In Saunderson vy. Stearns a similar 
state of facts existed ; and upon the claim being made by the life 
annuitant under the will, that the corpus of the fund vested in her, 
because there was no one named as trustee to hold it during 
her life, the court say: “ The supposed difficulty does not occur ; 
for there is a trustee, if not named, yet arising by a plain impli- 
cation from the words of the bequest, who is entitled to retain 
the legacy during the life of the plaintiff. The executor named 
in the will, or any person who may, by law, become intrusted 
with the execution of it, is the trustee of the legacy during the 
life of the plaintiff ;”’ and a similar decision was made in Ellis v. 
Essex Bridge Co In the case of Hall vy. Cushing,’ the action 
was brought on the executor’s probate bond for mot investing a 
legacy given by the will to children at majority, they, meanwhile, 
to receive the interest; and the defence was that he was not 
bound as executor, but as trustee, to invest, and that there was, 
therefore, no breach of his executor’s bond. It was strenuously 
urged that his executorial character ended with the payment of 
debts and direct legacies, and could not attach to special trusts ; 
and that this trust to invest was not one which inured to him as 
executor, but as special trustee, indicating a confidence reposed 
in him by the testator ; and that neither the duty nor trust could 
pass to an administrator cum testamento annexo. But the court 
held otherwise ; and, as to the confidential trust alleged, said 
“that the direction to invest was intended for the security and 
productive value of the assets, and would be binding on any one 
intrusted with the execution of the will.’’ This case, therefore, 
takes the one step farther in advance, that not merely will the 
court fasten upon the executor or administrator ewm testamento 
annezo the character of a permanent trustee of trusts not relat- 
ing to the immediate settlement of the estate, on the ground of 
enforcing the payment of a legacy, but that this will draw with 
it the right to the powers given by the testator for the purpose 
of carrying out such a payment, and the compulsory exercise 
thereof, wherever the court can see any thing of the nature of a 
trust to have them employed. Indeed, the court had already, 
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though somewhat indirectly, gone so far as to treat a power of 
sale of land as attaching to the executor as such, because the 
proceeds were to pay an annuity given by the will! In Dorr vy. 
Wainwright,? there was a general legacy for life, with a remainder 
over of certain personal estate. One executor, who, by the rule 
laid down in the preceding cases, was as such clearly trustee for 
the lives of two legatees, applied to the Probate Court to be 
relieved from his executorial bond, and to be allowed to give 
bond as trustee. It is to be remarked also, that a power of sale 
of realty, for the purpose of raising the money for these legacies, 
was given to the executor. The Probate Court refused to grant 
his petition, and this was affirmed by the Supreme Court on 
appeal, on the ground that his bond as executor held him to the 
discharge of this trust; Shaw, C.J., saying, ‘* The ground upon 
which the decision in the present case proceeds is, that where 
the executor.does not renounce the trust, but, on the contrary, 
declares that he is ready and desirous to execute it, . . . it was 
competent and proper for the Court of Probate to decline grant- 
ing a new commission to the executor, as trustee, and taking 
new bonds, when such commission would have given no new 
authority to the executor,” which was the case therefore here. 
It seems to follow also that the executor as such could have 
executed the power of sale given, and that it would therefore have 
vested even in the administrator cum testamento annexo. The 
same character of trustee by implication was held to attach to the 
executor in the later cases of Going v. Emery*® and Nash v. 
Cutler* In Towne v. Ammidown® a money legacy was given 
to testator’s granddaughter upon her marriage, otherwise she 
to receive only the interest during her life, and the principal to 
go to other parties at her decease. The executors, on settling 
their first account, were directed to retain this fund in their 
hands for the use of the granddaughter ; but, subsequently becom- 
ing insolvent, the sureties, on their administration bond, were 
forced to pay this amount to the legatees. To a bill brought by 
the sureties for reimbursement, it was contended, in defence, that 
they had paid in their own wrong ; not being bound to pay the 
amount of the fund, because the duty was upon the executors as 
trustees, and no longer gua executors, after they had retained it 
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as a special fund by order of the Probate Court. But the court 
say, “ This position is not tenable. They were bound to execute 
this trust gua executors. The manner in which this sum was 
noticed in their joint account as executors was intended, not to 
exempt them from further liability to account and pay over, but 
to show that it was a sum not then to be called for, but to be 
retained for the purposes of the will. . . . It was their duty as 
executors to perform this trust. . . . This point we now consider 
as settled by the authorities.”! The decision in Neweomb v. Wil- 
liams? is to the same effect. A. and B. were here appointed 
executors, and B. specially named as trustee of the residue for 
C. during his minority, with the duty meanwhile to keep the 
fund productively invested. B. declined this trust, but retained 
the fund, and subsequently became insolvent. Suit was brought 
upon A.’s bond, and prevailed, on the ground that, until A. sepa- 
rately qualified as trustee, the executors were charged with a 
general trust duty gua executors as to any fund in the nature of 
a legacy. 

In Brown v. Kelsy* a similar principle was applied. Here a 
money legacy was to be invested, and the income to go wholly 
to A. during her life, and on her death the principal to B. It 
was held a trust upon the executor, which he must assume, and 
that the principal could not be placed at once in the hands of A., 
though it was admitted that, after investment, the fund stood at 
the risk of the legatees. The trust duties of an executor seemed, 
therefore, something as tenaciously adhesive as was the fabled 
shirt of Nessus ; and the decision in Miller v. Congdon,‘ that the 
mere mental determination, though actually made, of an execu- 
tor to appropriate to himself, in the character of trustee, certain 
funds bequeathed in trust, but unaccompanied by any open and 
notorious act, would not discharge him as executor, falls well within 
the line of the cases already cited ; and the case of Dorr v. Wain- 
wright ® is expressly affirmed. It had, however, been admitted in 
some cases since Dorr v. Wainwright, that one holding this 
double character of executor and trustee might relieve himself 
of responsibility in the former capacity by any open and notorious 
act indicative of that intention. This was intimated in Hall v. 
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Cushing ;} and though the decision of Dorr v. Wainwright implies 
the contrary, yet the later doctrine was confirmed in Newcomb vy. 
Williams? and Conkey v. Dickinson.® It was said, in the former 
case, that any ‘‘ authoritative and notorious act” would have this 
effect, and this seems to have been already followed in the case 
of Prior v. Talbot. 

But even with this well-recognized exception to the executor’s 
liability, if he chooses to qualify as trustee, it still remains settled 
that as executor he is trustee for any testamentary purpose 
which the court construes as a legacy, taking the very extended 
meaning of that term, sanctioned by the decisions we have men- 
tioned. And it seems to make no difference whether he is called 
executor or trustee in connection with the particular trust im- 
posed.® Thus, in Prior v. Talbot Isaac N. Prior was appointed 
executor and trustee by the will, which required “ the said trustee ” 
to sell and “to divide and set apart one-third of the proceeds 
arising from such sale, ... and, having safely and prudently 
invested the same in his own name, to hold the same in trust to 
pay the income to said Roxana [the testator’s widow] during her 
life, and after her death to hold the same upon the trusts to be 
thus distributed,” &c. It was held that, notwithstanding this 
language and the duty charged, he held the fund as executor, 
and was chargeable as such until he qualified as trustee. In 
Dascomb vy. Davis* the court would seem to imply that executors 
charged with the payment of similar legacies of personal property, 
and with the power and duty of managing the estate and effects 
“of the testator, and disposing of all his lands, &e., for the pur- 
poses before mentioned, at such time and in such manner as shall 
be most likely, in their judgment, to do exact justice to all my 
creditors, and to be for the greatest advantage of all*concerned,” 
had not merely a power, but an estate in possession ; so that they 
could maintain an action of trespass quare clausum against an 
intruder, and which would, as an estate, of course, have passed 
to a single surviving executor. Whereas the same language in 
Yainter vy. Clark was held to confer a mere discretionary power, 
to which this case stands therefore in direct opposition. 

It seems, accordingly, to be clear, as we have already intimated, 
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that if these trust duties attach to the executor as such, the 
powers coupled with them must equally attach so far as they are 
necessary to the discharge of these executorial duties, even if 
terms of special confidence or reliance in the trustee’s discretion 
are found ; and that this discretion is therefore exercisible by a 
single executor. It is true that in Treadwell vy. Cordis,! Tainter 
vy. Clark is referred to with apparent approval ; and it is said that 
the exercise of the power of sale in that case ‘* was not necessary 
to the execution of the will, or to the complete settlement of the 
estate in accordance with it.” But it is submitted that such was 
not the fact, and that we have shown that the exercise of the 
power in that case was indispensable to such a settlement, and 
that, at most, the trustee’s discretion extended to the selection of 
the parcel which he should sell. 

It is, however, admitted in Treadwell vy. Cordis that testamen- 
tary trusts are binding on the executor as such; and if it were 
not clear from the cases already considered that powers of sale 
attach of necessity to the executorial office where the proceeds 
are to satisfy such a trust, we think it will be apparent from the 
cases that follow. In the very elaborately considered case of 
Shelton v. Homer, the testator had given to his executors, “ or 
those who should take upon themselves probate of the will,” a 
power of sale. It was held that after two executors had qualified, 
and one subsequently resigned, the other could not execute the 
power. We shall have occasion to notice this case further on, in 
connection with the distinction taken between a resigning and 
non-accepting executor; but it is sufficient here to remark that 
the power in this case was a bare power, and so declared by the 
court, there being no purpose directed for the disposition of the 
proceeds ; and that it was therefore not coupled with a trust.? 

In the case of Gibbs v. Marsh,* a power of sale was given by 
name to the testatrix’s brother Walter, who had previously been 
appointed trustee of certain real estate, under several special 
trusts ; and it was further provided that he, or any successor 
of his nominated by him to the trusts, might sell and reinvest as 
the cestuis que trust should direct and advise, or, in default of 
such advice and direction, as the trustee or trustees should think 
most for their interest. The trustee died without nominating a 
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successor ; and the Probate Court appointed a new trustee, whose 
conveyance of the premises was here in issue. The state of facts 
certainly disclosed as distinct a confidence reposed in the trustee’s 
discretion as in the case of Tainter v. Clark ; in addition to which 
the trustee there was an executor, and a sale imperative for pay- 
ment of debts and legacies: and here, as it was contended, 
the appointee of the Court of Probate — under the statute of 
1817, c. 190 —could not succeed to such a discretion, so clearly 
limited to particular individuals; that to hold this would be to 
abridge the authority which every owner of property has, to select 
individuals to manage it, and would transfer it to persons unknown 
to him; that the power of sale was a naked authority, and 
rested on personal confidence; and that the testatrix reposed 
full confidence in her brother, not only in his management of the 
estate, but in his selection of a successor. That beyond this she 
extended no confidence, inasmuch as by distinct and precise words 
she limited the power of sale to her brother and his nominee. 
But the court held that as there was a trust of the proceeds, and 
the power was to effectuate this trust, its exercise was compul- 
sory and not discretional, and that it could well pass to the 
probate appointee. 

The case of Whitney v. Whitney! may be referred to merely to 
show that an executor is the necessary trustee of testamentary 
trusts, and that a probate appointee succeeds thereto. There was 
there no power of sale to be exercised. 

But in Alley v. Lawrence,? where a power of sale was given to 
executors, to whom the property had already been devised in 
trust to support the testatrix’s children during their minority and 
that of the youngest of them, and then to divide it among 
them equally, it was held that the will gave the power of sale to 
them as executors, and that a deed executed by them simply as 
such was good. ‘This case is therefore express to the point 
that such a power would survive; for as attached to the office 
of executor, or, in more intelligible language, because coupled 
with the trusts to which the executor succeeded, it could be well 
executed by any one on whom those trusts might fall, even an 
administrator de bonis non. The case of Warden v. Richards? is 
even more strongly in point. The testator there appointed his 
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brothers, by name, his executors, and authorized them ‘to take 
upon themselves the trust thereby created, &c., and, if necessary 
for the execution thereof, to sell any part or all my real estate.” 
One brother declined the executorship. The case presented all 
the points of objection to the survivorship of the power which 
were deemed fatal in Tuinter vy. Clark. The power was given to 
two nominatim, as the testator’s brothers, and by their judg- 
ment of the necessity of the sale, a clear discretion was vested in 
both. But the court held that, as the object of the sale was to 
pay debts and legacies, it was a power coupled with a trust, and 
could well be exercised by one executor. In view, therefore, of 
what trusts have been uniformly held to be legacies by the same 
court, this decision goes the full length for which we contend. 
Nor do the later decisions present any conflict with this case. 
In Carson v. Carson, which might, in a hasty perusal, be thought 
to have an opposite tendency, the facts were, that executors, who 
were charged with payment of the income for life to the widow, and 
then the principal to her residuary legatee, and vested with a power 
of sale and investment, were sought to be held in trustee process for 
a debt due by the latter. The court, embarrassed by the language 
of the statute, by which all “ debts, legacies, &c., due from or 
in the hands of the executor or administrator as such may be 
attached’ by trustee process, while admitting that this trust 
attached to the executor, and unable to deny the long course of 
decisions uniformly holding such a gift a legacy, and the executor, 
as such, vested with its possession, nevertheless use language 
hardly warranted by the cases, saying, “ This clearly contem- 
plates a trust in the executors beyond the duty of paying the 
debts and distributing the assets in the ordinary way ;” and again, 
* They [the executors] do not hold the property merely in their 
capacity as executors. If they did, their trust would be dis- 
charged, and their duty performed, when they had collected the 
personal estate, paid the debts, legacies, and charges,” &e. They 
then proceed to point out the inconvenience, or rather impossibility, 
both of the executors performing their trust, if a remote distrib- 
utee’s creditor could compel them to account to him immedi- 
ately, and the equal impossibility of keeping the judgment 
of such a creditor alive and operative until the estate accrued to 
the legatee in possession. It is really upon this ground that the 
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case was decided, and the remarks of the court already quoted 
cannot be considered literally correct. 

Indeed, the class of decisions in Massachusetts upon which we 
have been commenting are well founded upon English authori- 
ties, and on the principle there laid down that such a direction to 
distribute personalty, coupled with a power of sale of realty, 
makes an equitable conversion of such realty, out and out; giving 
the character of personalty thereto from the date of the will, and 
to the extent to which such distribution is to take place among 
the legatees ; and that these become thereby cestwis que trust, with 
a right to insist on the exercise of the power. 

Thus, in Foone v. Blount, by the terms of the will, the execu- 
tors were to pay certain specified legacies, and to this end were 
“appointed, constituted, and empowered” to sell certain real 
estate. It was objected that this was a devise of lands, not a 
legacy, and that therefore the devisees, who were papists, could 
not take ; but the court declared this to be a power not coupled 
with a trust in real estate, but in personalty, and operative from 
the testator’s decease to convert the land out and out. Sim- 
ilar decisions had been made in equity in Yates vy. Compton,? and 
Att’y-Gen. v. Gleg,’ and a power to sell to pay an annuity was 
held a conversion out and out from the testator’s decease ; and 
the same principle has been fully recognized in other courts in 
this country ;* and that, as the land became personalty, e converso, 
the power to deal with it attached to whoever should become 
charged with the executorial duty ; to a single surviving or accept- 
ing executor, or even an administrator cum testamento annexo. 

In Treadwell v. Cordis,> above referred to, the distinction is 
taken that, while under the Statute 21 Henry 8, c. 4, if one or 
more executors die, or do not accept the office, the survivor 
or remaining executors may well execute a power attached 
thereto, yet it is otherwise where they all accept and one there- 
after resigns or renounces, because the power has vested in him, 
and his renunciation cannot divest him thereof; and ancient 
decisions to this effect are referred to,® and the same view has 
been adopted, in more than one modern case.’ Indeed, in the 

1 Cowp. 464. 2 2 P. W. 308, 310-811. 21 Atk. 356, 


4 Meakings v. Cromwell, 1 Seld. 186; Bogert v. Hertell, 4 Hill, 492; Stagg v. Jack- 
son, 2 Barb. Ch. 86; Boyd’s Lessee vy. Taylor, 2 Dall. 223. 


5 5 Gray, 341. ® 15 Hen. 7, 11. 


. 1 Conklin vy. Egerton, 21 Wend. 430, and cases there cited; ZYuinter vy. Clark, 18 
Metc. 220. 


} 

} 

| 

| 

| 

| 

| 

XUN | 


TESTAMENTARY POWERS OF SALE. 687 


case of Conklin v. Egerton, a very elaborate examination is made 
of the ancient law upon this point; and the testamentary duties 
of an executor are limited to dealing with personal property 
merely, while as to realty the executor acts not qua executor, 
but as trustee, whether he is a devisee of the land itself or only 
the donee of a power to sell it, because the will in this respect is 
a conveyance, not a testament. But, however well ascertained 
this distinction may have been at the early period of the common 
law, it is submitted that the course of decision in this state, 
already fully examined, by which the executor, as executor, 
stands charged with trust duties and powers properly attached 
thereto, has substantially overruled it. It would, indeed, be an 
anomaly for the same court to hold that the sureties on the 
executor’s bond should be held responsible for the disposition of 
the proceeds of a power of sale conferred upon him even by the 
name of trustee, and yet that his approved resignation of the 
office of executor should not divest him of all title to deal with 
the land, when he had surrendered his power to act under the will 
from which alone it had proceeded. And as this distinction went 
on the ground that the resignation of his office by the executor 
did not relieve him of his character of grantee, it is hard to see 
how his refusal to accept that office from the Probate Court could 
have any other or greater effect. Indeed, under such a doctrine, 
nothing but a reconveyance by him would be effectual to free 
him. 

But if this distinction could be considered as having any foot- 
hold in this state, it has been definitely overruled by the late 
case of Gould vy. Mather, and the law placed on the ground for 
which we have been contending. The testator in this case, in 
the first clause of his will, appointed his wife and one Marshall 
respectively his executrix and executor; in the third clause 
charged “ the said executrix and executor” with trusts during 
ten years to discharge such mortgages as they should deem . 
expedient, to reserve such an amount as they might deem neces- 
sary for the support of the executrix, and, during the same 
period, to reserve also such sums as in their judgment were 
necessary for the support of the testator’s daughter and sons. In 
the fourth clause he directs that, “ If it shall be deemed necessary 
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or expedient to dispose of any of my real property for the benefit 
of the estate in the judgment of my executrix and executor, I 
hereby give them full power to do so, and invest the sums so 
received for the benefit ” of the cestuis que trust. 

Here, in the first place, the power was given nominatim. The 
word “said” does not, it is true, occur before executrix and 
executor ; but to infer thence that this meant to refer to the office 
and not to the individuals already named, would be to assert that 
the testator meant there should be a succession of one male and 
one female in that office. It is clear the word * said” is omitted 
by inadvertence. In the second place, the power was given 
expressly in confidence and relying on the judgment of these 
two. In the third place, the duties which the power was to 
facilitate the execution of were trust duties, and only testamen- 
tary in the sense that they were contained in the will. 

Both the executor and executrix qualified ; the former subse- 
quently resigned, and the latter alone executed the power of 
sale. It was objected that the power was a bare power, was dis- 
cretionary, and could only be executed by both. But the court 
sustained the sale, and held that the trust underlying the power, 
and connected with duties charged on the executor by the will, 
attached to the office, were coupled with a trust, and would have 
survived to one executor on the decease of the other. ‘ The 
power of sale in question,” says Ames, J., “it is true, may not 
be, in the strict sense of the word, indispensable to the final dis- 
tribution of the estate ; but it is manifestly subservient and aux- 
iliary to the execution of the trusts which he has seen fit to 
connect with the administration of the will. It is certainly 
appropriate to and in entire harmony with the mode of adminis- 
tration which he has pointed out, and the functions which he has 
thought proper to connect with the office of executor. It is part 
of the executorship,” &c. The learned judge then remarks upon 


. the distinction between resignation and non-acceptance. ‘ The 


rule [of survivorship] seems to be the same also if one of the 
executors had refused to accept the trust... . It is difficult 
to see why a vacancy occasioned by the resignation of one of two, 
which is simply a refusal to be concerned with the trust there- 
after, can stand on any different ground. The power seems not 
to be a mere naked authority, but is coupled with the trust of 
administration as one of its incidents, and its exercise is a matter 
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of duty, and not of mere arbitrary discretion, whenever the neces- 
sity for its exercise shall arise.” 

A similar decision had been reached in the recent and almost 
parallel case of Chandler v. Rider; the only point of difference 
between the two being that the distinction last considered was 
not in issue in this case, as the power was exercised by a sur- 
viving, and not a continuing, executor. But the power was as 
discretional, and the right to the proceeds seemed to be wholly 
dependent on the exercise of that discretion. Nevertheless, the 
court held that the power survived. 

We consider, then, that it is well settled ——in this Common- 
wealth at least — that all powers attached to testamentary trusts, 
which are not by express terms restricted to the donees, will 
attach to whoever occupies the position of executor, though he 
is but the single accepting, surviving, or continuing executor of 
several, even though expressly named ; in a word, that the nomi- 
natim rule is entirely abrogated. And we think it follows, as a 
necessary consequence, that the same powers can be exercised by 
an administrator ewm testamento annexo, and that the authority 
of Tuinter v. Clark is seriously weakened, if not overruled. We 
are aware that in Greenough v. Welles? a different conclusion 
was reached ; but we do not think that the doctrine, or rather 
dictum, put forward in that case can be maintained against the 
later authorities already considered. The power in that case 
which was held to be personal, so as not to pass, was given to the 
executor to enable him to invest the proceeds at interest for the 
benefit of the testator’s daughters for life, the principal to be 
divided at their decease. This clearly differed in no respect 
from the power in Gould vy. Stratton ; on the contrary, its lan- 
guage was much more imperative, there being no express refer- 
ence to the executor’s discretion. It is also to be remarked that 
the point was quite unnecessary to the decision of the case, and 
that its discussion was waived by counsel. But, however this 
may be, the language of the subsequent decision, in Blake v. 
Dexter seems to establish clearly the doctrine for which we con- 
tend. ‘In general, where the trusts are necessarily connected 
with the official duties of the executor, and are obviously sub- 
servient to the due execution of the will, the powers and trusts 


1 102 Mass. 268. 2 10 Cush. 571. 3 12 Cush. 559, 569. 
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vested in the executor gua executor, are held by necessary impli- 
cation to devolve on the administrator de bonis non, when not so 
expressed.” The facts here were quite on all fours with those 
in Greenough v. Welles, and this decision must be regarded as 
plainly controlling the dictum in that case. There seems, there- 
fore, to be no sound authority in this State to impeach the broad 
conclusion we have intimated to be the law, that such testamen- 
tary powers survive even to an administrator cum testamento 
apnexo. 


° 
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DIGEST OF THE ENGLISH LAW REPORTS FOR FEB- 
RUARY, MARCH, AND APRIL, 1874. 


Account. — See Mortaace, 1. 
Action. — See Company, 2, 3; Equity. . 


ADEMPTION. 


1. A testator, reciting that £1440, or thereabouts, was due from his son, se- 
cured by bills or notes, released his son from payment of interest to the time of 
the testator’s death. At the date of the will the son owed the testator about 
£1400, which was paid off before the date of a codicil, which contained no refer- 
ence to the son’s debt or interest thereon. At the date of the codicil the son 
owed his father £1291 for advances made subsequently to the will. Held, that 
said son must pay interest on the £1291. — Sidney v. Sidney, L. R. 17 Eq. 65. 

2. A testator, by his will, gave the residue of his property equally between his 
children on their attaining twenty-one. He subsequently covenanted thai he 
would, during his life or within six months after his death, settle a certain sum 
upon his daughter. This sum was not so settled at the testator’s death. Held, 
upon all the circumstances of the case, that said daughter’s share of the residue 
was pro tanto adeemed. — Stevenson v. Masson, L. R. 17 Eq. 78. 

3. A railway company served a notice upon W. to treat for the purchase of 
certain leaseholds. ‘The price was settled by surveyors appointed by the com- 
pany and W., and was agreed to by W. Before this W. had bequeathed the 
leaseholds to A. The sale of the leaseholds was not completed until after W.’s 
death. Held, that said bequest was adeemed; but that A. was entitled to rents 
accruing between the death of W. and the completion of said sale. — Watts v. 
Watts, L. R. 17 Eq. 217. 


Aputtrery. — See Divorce, 1, 2. 
ApveErsE PossEssion. — See Trespass, 1. 
AcEency.— See Insurance, 2; Set-orr. 
ALLOTMENT. — See Company,, 3. 


ANNUITY. 


A testator gave the residue of his estate, real and personal, to trustees for 
eleven years, upon trust to pay out of the rents and proceeds certain annuities. 
The testator then directed that the residue of said rents and proceeds should, 
during said term, be accumulated for the benefit of the person who should be- 
come entitled to the residue of his personal estate upon the expiration of said 
term ; and after the determination of said term he devised his real estate, subject 
to the payment of said annuities, with powers of distress and entry for the re- 
covery of the said annuities as if they had been secured by a lease for years, to 
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said trustees to the use of T. in strict settlement. Held, that said annuities were 
not a charge upon the corpus, but must be paid out of the income. — Taylor y. 
Taylor. Inre Taylor’s Estate Act, L. R. 17 Eq. 324. 

See Covenant, 2. 


APPOINTMENT. — See DEvI6E, 2. 
ASSIGNMENT. — See BANKRUPTCY. 
AtTorNEY. —See Trust. 


AUCTION. 


An auctioneer at a sale of horses sold a horse described in the catalogue as 
** steady to drive ” and as to be sold subject to the conditions set forth therein. M. 
bought the horse at auction, and the auctioneer’s clerk wrote in a sales ledger the 
name of M. and the price. Neither the catalogue nor conditions of sale were 
affixed to the sales ledger, nor were they referred to therein. Held, that there 
was not a sufficient memorandum in writing of a contract, within the Statute of 
Frauds, to bind M. — Peirce v. Corf, L. R. 9 Q. B. 210. 


BalLMENT. 


The plaintiff delivered a carriage to the defendant, a livery-stable keeper, who 
put it into a building which had been erected for the defendant by a competent 
builder, and which, so far as the defendant knew, was well built. The building 
was blown over and the carriage injured. The plaintiff offered evidence to show 
that the builder had negligently and unskilfully built the building; but the 
evidence was rejected by the judge, who ruled that the defendant’s liability was 
that of an ordinary bailee for hire, and that he was only bound to use ordinary 
care in keeping the carriage, and that, if he had used ordinary care in having the 
building erected by employing a builder, he would be exempt from liability for 
an event caused by the careless or improper conduct of the builder of which the 
defendant had no notice. Held, that said ruling was correct. — Searle v. Laverick, 
L. R. 9 Q. B. 122. 


Bank. —See Lien. 


Bankruptcy. 

Two partners obtained an advance from A., and delivered to him a written 
agreement to assign to him on request their lease, stock, fixtures, and book-debts ; 
provided that if the partners should repay said advance the agreement should be 
void; otherwise the premises were to be valued by valuers on each side, and any 
surplus repaid to the partners. Subsequently the partners became embarrassed, 
and thereupon, on request of A., assigned said lease, stock, &c., being all the 
partners’ property, upon a valuation to A., who repaid to them a small surplus. 
Shortly afterward the partners filed a petition in liquidation, stating their assets 
to be nil. Held, that said agreement was, after demand, a valid, equitable security 


- upon the property of the partners; and that the subsequent assignment was valid, 


and was not invalidated by the Bankruptey or Bills of Sale Acts. — Ex parte 
Izard. In re Cook, L. R. 9 Ch. 271. 
See Covenant, 1. 
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Bequest. — See ADEMPTION; ANNUITY; Devise; ILLEGITIMATE CHILDREN; 
Leaacy ; SETTLEMENT. 


Bru oF LapinG. 


1. The master of a vessel may properly sign bills of lading in favor of the 
shipper of goods, without production of the mate’s receipt for the goods, if he is 
satisfied that the goods are on board the vessel, and has no notice that any one 
but the shipper claims any interest in them. — Hathesing v. Laing, L. R. 17 Eq. 
92. 

2. The omission of the words “ or order or assigns” from a bill of lading will 
not give an indorsee constructive notice of an agreement between the shipper and 
consignee to realize proceeds from the goods shipped, and appropriate the same 
to a special purpose. An indorsee of such a bill of lading, who also has the goods 
delivered to him, obtains legal and equitable title to the same. It seems that 
such a bill of lading is not a negotiable instrument.—Henderson v. The Comptoir 
d@Escompte de Paris, L. R. 5 P. C. 253. 

See 


or Sates Act. — See Bankruptcy. 


Bitts anp Notes. 


1. The acceptor of a bill requested the holder to defer presentment for pay- 
ment, agreeing to hold himself liable in every respect on account of said ac- 
cepted bill, as if it had been regularly presented at due date. The holder did 
not present the bill for payment at maturity. Held, that the maker was dis- 
charged. — Latham v. Chartered Bank of India, L. R. 17 Eq. 205. 

2. B. accepted a bill drawn by A. Before the bill became due A. represented 
to a bank which held the bill that B. would be willing to accept a renewed bill, 
and a new bill was accordingly drawn by A. on B., and discounted by the bank. 
At the same time A. drew a check on the bank, which the bank accepted, payable 
to B., and sent it to B. in a letter stating that he had drawn a second bill on B., 
and enclosed the check to retire the first bill. B., before the first bill became 
due, received and cashed the check, but refused to accept the second bill. Held, 
that B. had no right to cash the check, unless he accepted the second bill; also, 
that B. was not discharged from liability as acceptor of the first bill by the 
transactions between A. and the bank.— Torrance v. Bank of British North 
America, L. R. 5 P. C. 246. 

See MortGaGE, 2. 


Broker. — See EvipENcE. 
Buoy. —See NEGLIGENCE, 2. 


An apprehension of capture, founded on circumstances calculated to affect the 
mind of a master of ordinary courage, judgment, and experience, will justify 
delay in sailing from a neutral port.— Anderson v. Owners of the * Som 
Roman,” L. R. 5 P. C. 301. 


CarGco. —See CHarTER-PARTY; FREIGHT. 
CuarGe.—See Annuity. 
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CHARTER-PARTY. 

By the terms of a charter-party a vessel was to load a full cargo and deliver 
the same at London, fire and other dangers of the sea excepted; ‘*a lump sum 
freight of £5000 to be paid after entire discharge and right delivery of the 
cargo, in cash, two months after date of the ship’s report inward at the custom 
house.” A full cargo was loaded, but part was destroyed by fire on the voyage, 
and the remainder was delivered. Held, that the ship-owner was entitled to the 
whole of said £5000.— Merchant Shipping Co. v. Armitage, L. R. 9 Q. B. 
(Ex. Ch.) 99; s. c. L. R. 8 C. P. 469, n. 

See Carrure. 


Curck. —See Brits anp Notes, 2. 
Copicit. — See ApEMpTIon, 1; WILL, 2. 


COLLISION. 


For a case of collision, see Beal vy. Marchais, L. R. 5 P. C. 316. 
See NEGLIGENCE, 2. 


Common Recovery. — See Devise, 1. 


Company. 

1. By the articles of a company, the qualification of a director was the hold- 
ing of fifty shares. It was held that attending a meeting of the company as a 
director did not amount to a contract to take shares sufficient for qualification as 
director. — Brown’s Case, L. R. 9 Ch. 102. 

2. It seems that a director in a company who has signed the memorandum 
and articles of association, and has had shares appropriated to him, cannot set up, 
as a defence to an action against all the directors in consequence of false state- 
ments ina prospectus issued by them, that he took no part in preparing or issuing 
the prospectus. — Peek v. Gurney, L. R. 6 H. L. 377. 

3. The appellant, not an original allottee, was the holder of shares in a com- 
pany, and, upon its being wound up, was placed upon the list of contributories, 
and paid a large sum upon the shares. He then filed a bill against the directors 
of the company, alleging misrepresentation and concealment of facts on the part 
of the directors in the prospectus they issued, and by which the appellant bad 
been induced to purchase his shares, and he prayed indemnity from the directors. 
Held, that, as the prospectus was drawn up solely for the original allottees, the 
directors were not liable to the appellant. — Peek v. Gurney, L. R. 6 H. L. 
377. See L. R. 2 H. L. 325; L. R. 13 Eq. 79. 


Convition. — See LANDLORD anp TENANT, 1. 
Construction. — See ApemMprion; AnNuITY; Contract; COVENANT; CRIM- 


Law; Devise; Uypornecation; ILLEGITIMATE CHILDREN; LANDLORD 
AND Tenant, 1; LeGacy; 2; PackaGeE; SETTLEMENT. 


CONTINGENT REMAINDER. — See DEVISsE. 1. 


ConrTRACT. 


1, It was agreed that the plaintiff should serve the defendant *‘ for twelve 
months certain, after which time either party should be at liberty to terminate the 
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agreement, by giving the other three months’ notice in writing.” Held (by 
BraMweELt and Pigort, BB.; Kexey, C. B., dissenting), that atthe endofthe 2% 
twelve months either party could end the agreement, without notice. — Langton 

v. Carleton, L. R. 9 Ex. 57. 

2. The plaintiff agreed to sell to the defendant ‘* the house and premises he 
now occupies, known by the sign of the ‘ White Hart,’ with stabling and garden ;” 
and it was agreed that if either party should refuse to perform the agreement, 
such party should pay the other ‘* £100 as damages.” At the time of the agree- 
ment one S. held, under lease, a coach-house and harness room attached to the 
“White Hart.” The defendant refused to complete the agreement, as possession 
of the coach-house could not be given by the plaintiff. Held, that, as the eoach- 
house was not in the plaintiff's occupation, it was not included in the agreement ; 
but that said £100 was a penalty, and that the plaintiff could only recover dam- 
ages awarded by a jury. — Magee v. Lavell, L. R. 9 C. P. 107. 

3. Action for dismissal from service in breach of alleged contract. The 
plaintiff had written to the defendant as follows: ‘‘ Referring to my conversation 
with you, I now state my willingness to enter the service of your firm for one 
year, on trial, on the terms; viz., a list of the merchants to be regularly called on 
by me to be made and corrected as occasion requires. My salary for the year 
to be £120. Ifthe terms herein specified are in accordance with your ideas, 
confirm them by return, and I will then enter on my duties on Monday morn- 
ing next.” ‘The defendant answered: ‘* Yours of yesterday embodies the sub- 
stance of our conversation and terms. If we can define some of the terms a little 
clearer, it might prevent mistakes ; but I think we are quite agreed on all. We 
shall, therefore, expect you on Monday. I have made a list of customers, which 
we can consider together.” Held, that the letters did not constitute a complete 
contract. — Appleby v. Johnson, L. R. 9 C. P. 158. 

4, A. and B. contracted as follows: ** A. sells and B. buys all of the spars man- 
ufactured by M., say about 600 red-pine spars, averaging sixteen inches. The 
above spars will be out of the lot manufactured by J., the lengths of which accord- 
ing to his specification I am satisfied with.” The J. lot contained 603 spars, of 
which 496 averaged sixteen inches. Held, that B. was bound to accept the 496 
logs; the words, “ say about” 600 spars, being words of expectation and estimate 
only, and not of warranty. — McConnel v. Murphy, L. R. 5 P. C. 203. 

See Brits anp Notes, 2; Company, 1; Corporation; Lease; 
TIONS, STATUTE OF; MorrGaGE, 2; Sreciric PerrorMANCE. 


Contriputory NEGLIGENCE. — See NEGLIGENCE. 


CoRrPORATION. 


The contract for the engagement of a clerk to the master of a workhouse by 
aboard of guardians, must, in order to bind the guardians, be under seal. — 
Austin v. Guardians of Bethnal Green, L. R. 9 C. P. 91. 


Costs, Brit or. — See PriviteGep CoMMUNICATIONS. 


1. A covenant by a solvent trader to settle all future real and personal estate 


which he should at any time, during his intended coverture, be entitled to upon 
VOL. VIII. 45 


XUM 
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the trusts set forth in the settlement of the property he then owned, held, void as 
against creditors, who were entitled to shares acquired by said trader subsequent 
to said settlement, and which were standing in his name at the time of his bank- 
ruptey.— Ex parte Bolland. In re Clint, L. R. 17 Eq. 115. 

2. A husband covenanted in a deed of separation to pay an annuity to his 
wife during their joint lives, and so long as they should live separate and apart. 
Subsequently the husband obtained a divorce for the adultery of his wife. Held, 
that he was not released from his covenant to pay said annuity. — Charlesworth 
v. Holt, L. R. 9 Ex. 38. 

3. A. sold a portion of his land to B. by deed, which declared that it was 
agreed that an adjoining piece of land belonging to A. should never be sold, but 
left for the common benefit of both parties and their successors. Held, that said 
clause amounted to an agreement that the piece of land should be left open in the 
state it was at the date of the deed; and that B.’s vendee might apply to a court 
of equity to obtain the removal of a building erected upon said land. — McLean 
v. McKay, 5 P. C. 327. 

See LanpLorp AND Tenant, 2; LeGacy; SETTLEMENT, 1. 


Law. 

Certain Chinese coolies, headed by K., while in a French vessel on the high 
seas killed the master of the vessel and seized the vessel and ran her ashore on 
the Chinese coast and escaped. Under an ordinance authorizing magistrates at 
Hong-Kong to arrest Chinese who, there is probable cause to believe, have commit- 
ted ‘* any crime or offence against the laws of China,” K. was there arrested on 
a charge of murder. K. was released on habeas corpus, and again arrested on a 
charge of piracy. Held, that said ordinance covered crimes and offences against the 
laws of al! nations, and not those peculiar to the laws of China; that K., in killing 
said master, was not guilty of murder within said ordinance; that piracy was not 
an offence against the law of China within said ordinance; and that if K. was pun- 
ishable for piracy, it was only because that was a crime which jure gentium is 
justiciable everywhere. Also, that K. could not be released on habeas corpus from 
the second arrest, on the ground that he was committed a second time for the 
same offence, contrary to 31 Car. 2, c. 2,§6. This section only applies when the 
second arrest is substantially for the same cause as the first, so that the return to 
the second writ of habeas corpus raises for the opinion of the court the same 
question with reference to the validity of the grounds of detention as the first. — 
Attorney-General for the Colony of Hong-Kong v. Kwok-a-Sing, L. R. 5 P. C. 
179. 

Crurtty. —See Divorce, 1, 2. 
DamaGes.— See Contract, 2; LeGacy. 
Demanp. — See Lanpiorp anp Tenant, 1. 
DemurraGe. — See Freicur. 


Demurrer. — See PLEADING. 


DEVISE. 


1. A testator devised a freehold estate to trustees and their heirs in trust to 
stand seised of the same during the life of A., and also, until the whole of the 
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testator’s debts were paid, upon trust to set and let the same, and apply the 
rents and the value of whatever timber may be considered at its best growth, in 
discharge of said debts; and after said debts were paid, upon further trust to pay 
over the rents to A. during his life; and after A.’s death the testator gave said 
estate to the heirs of the body of A. After said debts were paid, said trustees 
conveyed said estate to A. for life; who subsequently suffered a common recovery, 
and then mortgaged the estate. After A.’s death his eldest son filed a bill against 
the mortgagee, alleging that under said devise A. was only equitable tenant for 
life ; that the limitation to the heirs of the body of A. was a legal contingent re- 
mainder; that such remainder was intended to be supported by the legal estate 
in said trustees ; that their conveyance to A. was a breach of trust, of which said 
mortgagee had notice; and praying that said mortgagee might be declared a 
trustee of the property for the plaintiff. Held, that said trustees took a legal fee 
by the terms of the devise, and that consequently A. took an equitable estate tail, 
which was barred by the recovery. — Collier v. Walters, L. R. 17 Eq. 252. 
See 34 Beav. 426; L. R. 1 Ch. 81. 

2. A testator gave all his property to his wife for her sole use and benefit, 
in the full confidence that she will so dispose of it amongst all our children, both 
during her lifetime and at her decease, doing equal justice to each and all of 
them.” Held, that the wife took an estate for life, with power of disposition 
among her children in her lifetime, or by deed or will, as she might think fit. — 
Curnick v. Tucker, L. R. 17 Eq. 320. 

3. For a case where it was held that, from the tenor of a will, there was evi- 
dence of intention in the testator not to include leaseholds for years in a devise 
of lands, see Prescott v. Barker, L. R. 9 Ch. 175. 

See Apemprion; Annurry; ILteGitimare Cur~pren; Lecacy; 
MENT, 2. ’ 

Director. — See Company, 2. 
Discovery. — See INTERROGATORY, 1. 


DissEistn. —-See Trespass, 1. 


Divorce. 


1. A woman in November, 1868, obtained a judicial decree of separation from 
her husband on the ground of adultery. In February, 1872, she petitioned for 
dissolution of marriage on the ground of cruelty committed before the filing of 
the first petition, and adultery committed since said decree of separation. Held, 
that the decree of separation did not preclude her from obtaining a dissolution 
of marriage. — Green v. Green, L. R. 3 P. & D. 121. 

2. Quere, whether a woman who has been guilty of adultery can obtain a 
divorce for the subsequent cruelty of her husband. — Grossi v. Grossi, L. R. 3 
P. & D. 118. 

3. Whenever a husband attempted connection with his wife she had hysteria. 
The wife refused to submit to inspection. Divorce granted. — H. v. P., L. R. 3 
P. & D. 126. 

See CovENANT, 2. 


DomicILe. 
Change of domicile. — See Stevenson v. Masson, L. R. 17 Eq. 78. 
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EASEMENT. 

The plaintiff was grantee of a right of way for a tow-path over land of M. M. 
built a road and bridge across the canal, obstructing the tow-path; and the plain- 
tif in consequence went round the bridge, and then back to the tow-path. M. 
subsequently sold the land adjoining the road and bridge to the defendants. The 
plaintiff used the substituted path round the bridge for many years, when the 
defendants erected a fence along the side of said street, preventing the plaintiff 
crossing the road. Held, that it was not necessary for the plaintiff to proceed 
against M, for the removal of the bridge; and that the defendants would be re- 
strained from interfering with the plaintiff's substituted right of way round the 
bridge. — Selby v. Nettlefold, L. R. 9 Ch, 111. 

See Trespass, 2. 


Erection. —See PriviteGep CoMMUNICATIONS, 2. 
Enrry.— See Lanptorp anp Tenant, 1. 


Equity. 

S., who had effected two policies of insurance with an insurance company, 
brought actions upon the policies. An order of court was made that one action 
should be stayed until the other had been tried, the company agreeing to be 
bound by the result of that action if against them. S., however, was left at lib- 
erty to proceed with the other action, if judgment should be against him. The 
company filed a bill in equity to have both the policies cancelled, as having been 
obtained by fraud. Judgment in said action at law was subsequently given for 
the company, on the ground that the policies were obtained by fraud. The court 
ordered the policies to be cancelled. — London and Provincial Ins. Co. v. Sey- 
mour, L. R. 17 Eq. 85. 

See Covenant, 3; Speciric PerrorMance, 1. 


Estate ror Lire.— See Devise, 2. 


Eviwence. 

The plaintiff was to receive a commission if the defendant’s house was leased 
by him. A. went to the plaintiff's office, and inquired what houses he had to let, 
and was given cards to view several houses, among which was the defendant’s. The 
premium for the house as given to A. by the plaintiff was £2200. A few days 
later A, examined the house with the defendant, and the offer was accepted. The 
judge asked A., under objection by the defendant, whether he should have taken 
said house if he had not gone to the plaintiff’s and obtained a card to the same, 
and A. replied that he thought not. Held, that there was evidence for the jury 
that A. had taken said house through the plaintiff's intervention. It seems 
that said question was admissible. — Mansell v. Clements, L. R. 9 C. P. 139. 

See InrerroGaToRY, 2; Poor-rate; W111, 1. 


FREIGHT. 


The defendant shipped upon the plaintiff’s vessel petroleum, to be delivered 
at Havre, and to be taken out within twenty-four hours after arrival, or pay £10 
per day demurrage. The authorities at Havre refused to permit the petroleum to 
be landed; and it was taken, by direction of the ship’s broker, to Honfleur and 


i 

ih 

Hi 

; 


DIGEST OF THE ENGLISH LAW REPORTS. 699 


Trouville, but permission to land was there also refused. The vessel then re- 
turned to Havre, and transshipped the petroleum into lighters hired by G.; but, 
being obliged by the authorities to reship it, sailed back to London. Held, that 
the plaintiff was entitled to freight, back freight, and expenses, but not to demur- 
rage and expenses incurred in ineffectual attempts to land the petroleum at Hon- 
fleur and Trouville. — Cargo ex Argos, L. R. 5 P. C. 134; s.c. L. R. 4 Ad. & 
Ec. 13; 8 Am. Law Rev. 99. 
Hussanp anp Wire. — See Covenant, 2. 
Haseas Corpus. —See Law. 


HyPorHeEcaTion. 

A., in Bombay, shipped cotton to B., in Liverpool, and drew a bill against 
the cotton for B.’s acceptance. A. insured the cotton, and then sold the draft to 
a bank, to which he gave the bill of lading with a letter of hypothecation, and 
the policy of insurance. The letter of hypothecation -authorized the bank, in 
default of acceptance or payment of said bill, or on B.’s suspension during the 
currency of the bill, to sell the cotton, and apply the proceeds in payment of the 
bill; ‘* the balance, if any, to be placed against any other of A.’s bills which may 
at the time be in the hands of the said bank, or any liability of A. to the bank.” 
B. accepted the bill, but, before its maturity, failed, and the bill was dishonored. 
The cotton was burnt at sea and became a total loss. The bank received the 
insurance money, which was more than the amount of the bill, and claimed the 
surplus toward satisfying other bills of A. held by the bank and unpaid. A. had 
assigned said insurance money to a creditor before it was paid to the bank. Held, 
that the bank was only entitled to said insurance money to the amount of said 
bill. — Latham v. Chartered Bank of India, L. R. 17 Eq. 205. 


Hysterra.— See Divorce, 3. 
—See Rare. 


ILLEGITIMATE CHILDREN. 


A testator, who had gone through the ceremony of marriage with M., his de- 
ceased wife's sister, bequeathed half of his property to the two then living children 
of M., and all other the children he might have or be reputed to have by M. At 
the date of the will M. was enceinte with a third child, whom the testator subse- 
quently acknowledged as his child. Held (Setnorne, L. C., dissenting), that 
said third child was entitled to share with the other two children. — Occleston v. 
Fullalove, L. R. 9 Ch. 147. 

INsuncrTION. 

1. Injunction refused to restrain an ‘* Underwriter’s Registry” association 
placing upon their registry, after the name of a vessel belonging to a member of 
the association which had ranked in the highest class, the words, ‘class sus- 
pended.” — See Clover v. Royden, L. R.17 Eq. 190. 

2. An injunction was granted to restrain the defendant from allowing water 
pipes which he had laid, to remain in land belonging to the plaintiff but over 
which there was a highway. — Goodson vy. Richardson, L. R. 9 Ch. 221. 

See Easement; Equity; Sreciric Perrormance, 1; Trespass, 1. 


INNKEEPER. — See 
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INSURANCE. 

1. A policy of insurance upon the life of G. was assigned to trustees, to hold 
the proceeds for the benefit of C. for life, remainder upon such trusts as C. should 
appoint, The trustees had power to pay the premiums. C. subsequently, by 
deed to which G. was party, appointed the policy and moneys to become due 
thereon to the plaintiffs to secure certain advances. The plaintiffs, in conse- 
quence of said trustees and C. neglecting to pay the premiums, paid them them- 
selves, and képt the policy alive. On the death of G. the trustees refused to pay 
any of the policy money to the plaintiffs. Held, that the plaintiffs were entitled to 
be repaid the amount they had paid in premiums with interest. — Gill v. Down- 
ing, L. R. 17 Eq. 316. 

2. A. obtained a certificate of insurance on flour in his own name. The cer- 
tificate stated that the insurance was to be subject to all the provisions contained 
in the policies of the insurance company. It was the custom of the company «to 
issue to the holder of the certificate a policy running thus: ‘‘I, A., as well in 
my own name as for and in the name of every other person to whom the same 
doth, may, or shall appertain,” do make insurance, &c.; and it was a condition 
of the policy that an action should be brought within one year after the loss. The 
above flour belonged to B., and was shipped by A., consigned to B. on board a 
vessel which was last seen afloat on the 22d of November, 1867, in the Gulf of 
St. Lawrence, where a few days later a violent storm raged. The vessel was 
found, bottom up, ashore in May, 1868, when part of the flour was recovered and 
necessarily sold at an intermediate port, realizing about a quarter of the insured 
value. An action on the policy was brought by B. in March, 1869. Held, that 
B. was entitled to bring the action in his own name; and that the loss did not 
become total until it was sold at an intermediate port in consequence of the 
impossibility of carrying it to its destination, and that therefore the action was 
brought in season. — Browning v. Provincial Insurance Company of Canada, 
L. R. 5 P. C. 263. 

See Equiry; Hyproruecation. 


Inrerest. — See ApDEMPTION, 1. 


INTERROGATORIES. 


1. In an action by the rector of a parish against the patron of the living, for 
one-half of the rent of the churchyard and of the tithe rent-charge alleged to 
have been wrongfully received by the patron, the plaintiff was permitted to ad- 
minister interrogatories as to the period for which the patron and his predeces- 
sors had received the rent and rent-charge, and as to the circumstances under 
which they had so received them. — Towne v. Cocks, L. R. 9 Ex. 45. 

2. In an action for seduction of the plaintiff’s daughter, interrogatories as to 
the defendant’s pecuniary means cannot be administered to the defendant; but 
interrogatories as to whether the defendant had had sexual intercourse with 
the daughter, and had stated that he believed that she had not bad such inter- 
course with any other man, are allowable. — Hodsoll v. Taylor, L. R. 9 Q. B. 
79. 

JupiIciAL SEPARATION. —See Divorce, 1. 


JURISDICTION. — See Speciric PERFORMANCE. 
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Jus Gentium. — See Crruinat Law. 


LANDLORD AND TENANT. 


1. A part of a house was leased upon condition that, if the lessee should 
make default in payment of rent ‘‘ within twenty-one days after the same shall 
become due, being demanded,” it should be lawful for the lessor without further 
proceedings to re-enter. //eld, that, to entitle the lessor to re-enter, he must 
demand rent after the expiration of said twenty-one days. The formalities of a 
common law demand need not be observed. — Phillips v. Bridge, L. R. 9 C. P. 
48. 
2. B. demised to the plaintiffs, by an instrument not under seal, ‘“ standings ” 
for three lace-making machines. B. had previously mortgaged the building. The 
mortgagees subsequently sold the premises to the defendant; but before the sale 
the plaintiffs attempted to renew their lease with the defendant, but failed so to 
do. Held, that the defendant was not bound by the demise from B. to the plain- 
tiffs, as it was not by an instrument under seal, as required by Statute 32 Hen. 
8, c. 34. — Smith v. Lggington, L. R. 9 C. P. 145. 


The plaintiff agreed to let, and the defendant to take, a dwelling-house for 
the term of seven years; upon terms (among others) that the defendant should, 
during the last year of the term, paint the house. The defendant occupied the 
house seven years, but neglected to paint the house at the end of the term. 
Held, that though said agreement was void as a lease, yet that the defendant, by 
occupying for the whole seven years, bound himself to the performance of his 
agreement to paint. — Martin v. Smith, L. R. 9 Ex. 50. 

See Evipence; LanpLorp anv TENANT, 1; LeGacy; Mines; Speciric 
PERFORMANCE, 2. 


Leaacy. 

A testator bequeathed to the plaintiff ‘all and every sums of money which 
may be due to me at the time of my decease.” Held, that damages recovered by 
the testator’s executrix, for breach of covenant in a lease which took place in the 
testator’s lifetime, passed under the bequest. — Bide v. Harrison, L. R. 17 Eq. 
76. 

See ApempTion; ANNuITY; DeEvVISE; ILLEGITIMATE CHILDREN; SETTLE- 
MENT, 2. 

Letrer. —See Conrract, 3. 
Liner. — See Privitecep CoMMUNICATIONS, 2; SLANDER. 


Lien. 


The defendants, bankers, who were in the habit of making advances to L. on 
the security of deeds and documents deposited with them, were held to have no 
general jien upon a box deposited with them by L., of which L. alone held the 
keys, and to which he only had access. — Leese v. Martin, L. R. 17 Eq. 224. 

See TrovER. 


Lire-EstaTE. — See Devise, 2. 
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Loirations, STATUTE OF. 

A testator died in 1857, and his widow took possession of all the real and 
personal property, and paid interest upon a debt due from the testator to the 
plaintiff until February, 1864. In September, 1870, the will was proved, and 
under it the wife took an estate for life in the testator’s property. Held, that the 
plaintiff's debt was barred by the Statute of Limitations. — Boatwright v. Boat- 
wright, L. R. 17 Eq. 71. 

Liquipatep DamaGes. — See Contract, 2. 
Loss. — See Insurance, 2. 
Marker Vatur.— See Poor-rate. 
Masrr::. — See or Lavina, 1. 
Marr. — See Britt or Lapa, 1. 


Mines. 

The Queen possesses the mines in the Isle of Man as of her own original title 
in the soil. It was held that the holder of a mining lease from the Queen was 
not liable to make compensation for the withdrawal, by percolation into his 
mine, of water which would have otherwise flowed into, or would have been re- 
tained in, superjacent land. — Ballacorkish Silver, Lead, and Copper Mining Co. 
v. Harrison, Iu. R. 5 P. C. 49. 

See Trespass, 2. 


MorTGaGe. 

1, A mortgagee in possession, defendant to a bill for redemption, admitting 
the mortgage to be redeemable, cannot refuse to state the particulars of his ac- 
counts as mortgagee. — Elmer v. Creasy, L. R. 9 Ch, 69. 

2. A. mortgaged a station and the stock upon it to B., to secure repayment of 
a certain sum with interest at a certain date, and to secure payment of any bill 
which the mortgagee might take, make, or indorse, by way of renewal of the 
note secured by the mortgage. The bill was renewed from time to time 
by a bank which had discounted it; and the mortgagee paid the discounts on 
behalf of the mortgagor, and entered the discounts in the same account with 
other transactions with the mortgagor, debiting him with interest and commis- 
sions on the same. eld, that the sums advanced in payment of the discount on 
the renewed bills were covered by said mortgage, and were not an advance to 
said mortgagor on his personal security only. — Lenton v, Blackwood, L. R. 5 
167. 

See LanpLorp anp Tenant, 2; Priorrry. 


Mcrper. — See Law. 


NEGLIGENCE. 

1. A tug, towing a vessel in a thick fog, ran the vessel aground. The vessel 
had not requested the tug not to proceed. eld, that the vessel was guilty of con- 
tributory negligence, and that the tug was not liable for damages. — Smith v. 
St. Lawrence Tow-boat Co., L. R. 5 P. C. 308. 

2. The master of a vessel moored to a buoy which belonged to a private com- 
pany. The mooring of ships to the buoy was sanctioned by the port authorities. 
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The master also got an anchor in readiness for use in case of necessity. The 
shackle band of the buoy gave way in a gale, and the vessel drifted. The master 
endeavored to drop anchor, but its chain became accidentally entangled, and the 
anchor did not reach bottom until the vessel had collided with another vessel. 
Held, that under the circumstances the master was guilty of no negligence in moor- 
ing to the buoy. — Doward v. Lindsay. The William Lindsay, L. R.5 P. C. 338. 

3. The plaintiff, a season-ticket holder, and residing near a station, arrived at 
the station when it was dark; and hearing the opening and shutting of carriage 
doors, and seeing another person alight, stepped from his carriage, which had 
overshot the platform, and fell and was injured. The train had made its final 
stoppage at the station when the plaintiff got out, and was not afterward backed 
into the station. Held, (the court having liberty to draw inferences of fact), 
that there was evidence of negligence on the part of the railway company, and no 
evidence of contributory negligence on the part of the plaintiff.— Weller v. Lon- 
don, Brighton, & South Coast Railway Co., L. R. 9 C. P. 126. 

4, The plaintiff was a passenger on the defendant's railway, travelling to B. 
On arrival at B. the name of the station was called out, and the train stopped, 
leaving the carriage in which was the plaintiff beyond the platform. The plain- 
tiff attempted to alight; but the train, immediately after stopping as aforesaid, was 
backed to a proper position in the station, and the plaintiff was thrown down and 
injured. The plaintiff was familiar with the station. Held, that calling out: the 
name of the station did not amount to an invitation to alight, and that there was 
no evidence of negligence on the part of the defendant to go to the jury.— 
Lewis v. London, Chatham, & Dover Railway Co., L. R. 9 Q. B. 66. 

See Trespass, 2. 


Notice. — See Brut or Lapine, 2; Contract, 1; Prioriry. 
Nu uty or MarriaGe. — See Divorce. 


PACKAGE. 
Pictures were placed ina wagon open at the top. Held, that the pictures 
were contained in a package within 11 Geo. 4 and 1 Wm. 4, c. 68. — Whaite 
v. Lancashire & Yorkshire Railway Co., L. R. 9 Ex. 67. 


Partnersuipe.— See Bankruptcy; Prroriry. 
PaRLIAMENTARY — See PriviteGcep ComMUNICATIONS, 2. 
Perit OF THE SEas.— See CHARTER-PARTY. 

Piracy. — See Criminar Law. 


PLEADING. 


Declaration that the defendants malicicusly and without reasonable cause 
caused the plaintiff's ship to be arrested for necessaries supplied by H., and to be 
detained until the proceedings in the court were determined and the ship released, 
Demurrer. Held, (by BLackaurn and JJ.; Quan, J., dissenting), 
that by reasonable intendment the declaration must be taken to mean that the 
proceedings were determined in the plaintiff’s favor, and that the declaration was 
good. — Redway v. McAndrew, L. R, 9 Q. B. 74. 

See Sret-orr. 
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Poor-RATE. 

A railway company acquired a branch line upon terms which made the own- 
ers of the branch line become shareholders in said company. In consequence of 
competition the income from the branch line became very small. It was held, that, 
in assessing the poor-rate upon the branch line, the fact that three other railway 
companies with which the branch line connected would pay a high rent for the 
branch line if it were in the market, was to be taken into account in ascertaining 
the rent for which the branch line would reasonably rent. — Queen v. London & 
North Western Railway Co., L. R. 9 Q. B. 184. 


Practice. — See InrERROGATORY, 2; WILL, 2. 
Principat anp AGENT. — See Insurance, 2; SET-OFF. 


Priority. 

The tenants in common of certain land entered into partnership under the 
terms of which the land was to be partnership property; and the business was 
conducted on the land. One of the partners mortgaged his moiety of the land to 
secure a private debt. The mortgagee knew that the partnership was in occu- 
pation of said land. Said partner absconded, and the remaining partner was 
obliged to pay the firm debts, whereby a considerable sum became due him on the 
partnership accounts. Held, that said mortgagee had constructive notice of the 
title of the partnership in said land, and that his claim must be postponed to that 
of the partner. Cavander v. Bulteel, L. R. 9 Ch. 79. 


PRIVILEGED COMMUNICATIONS. 


1. Confidential communications between a solicitor and client before and with 


no view to litigation are privileged. Bill of costs held to be privileged. — 
Turton v. Barber, L. R. 17 Eq. 329. 


2. A. and B. were candidates for Parliament. The chairman of a district 
committee formed to promote B.’s election, and B.'s election agent, wrote to A.’s 
election agent, stating that A. had been guilty of bribery. Held, that the commu- 
nication was not privileged. — Dickeson v. Hilliard, L. R. 9 Ex. 79. 

Prosate. —See 2. 
Prospectus. — See Company, 2. 
Proviso. — See SETTLEMENT, 2. 

Rartway. — See NEGLIGENCE, 3, 4. 


Rare. 
An attempt to have connection with a girl who was to the prisoner’s knowl- 
edge so idiotic as to be incapable of expressing assent or dissent, held, to be an 
attempt at rape. — The Queen v. Barratt, L. R. 2 C. C. 81. 


Recerrer. — See Brit or Lapina, 1. 
Recovery. — See Devise, 1. 
Re-Entry. — See LanpLorp anp TENANT, 1. 
Rent. — See Lanpiorp aNnD TENANT, 1. 
RENT-CHARGE. — See INTERROGATORY, 1. 
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Resrpuary Girt. — See ApDEMPTION, 2. 
Rigut or Way. —See Way. 

Sate. —See Auction; Evipence; Trover. 
Sra. — See Corporation. 
Security. — See Bankruptcy; MortaaaGe, 2. 
Sepucrion. — See INrERROGATORY, 2. 
Separation. — See Divorce. 


SetT-orr. 


Action for goods sold and delivered. Plea, that the goods were sold to 
the defendants by S., then being agent of the plaintiffs and intrusted by them 
with the possession of the goods as apparent owners thereof, and that S. sold the 
goods in his own name and as his own goods with consent of plaintiffs; that the 
defendants did not know that S. was the plaintiff’s agent; and that before they did 
know that the plaintiffs owned said goods or that S. was their agent, S. became 
indebted to the defendants in an amount equal to the plaintiffs’ claim. Repli- 
cation that the defendants had the means of knowing that S. was only agent of 
the plaintiffs. Held, that the plea was good, and the replication no answer to it. 
— Borries v. Imperial Ottoman Bank, L. R. 9 C. P. 38. 


SETTLEMENT. 


1. In a marriage settlement, a covenant to settle property acquired after the 
marriage is to be construed as applying only to property acquired during the covert- 
ure, although the usual words, ‘‘ during the intended coverture,” were omitted 
from the settlement.—Jn re Edwards. In re London, Brighton, & South Coast 

tailways Act, L. R. 9 Ch. 97. 

2. A testator devised his P. estates in trust for C., the second son of A., pro- 
vided that if C. should become entitled in possession to the S. estates, then said 
trusts in favor of C. were to cease. The S. estates had been settled upon A. in 
tail male. A., with his eldest son B., executed a disentailing deed of the S. estates, 
limiting a portion thereof to A. in fee, and the remainder to such uses as A. and B, 
should appoint. A. and B. accordingly appointed to A. for life, with power of 
creating a certain charge, remainder as B. and C. should appoint. A. created said 
charge. B. and C. appointed, subject to a life-estate in B., to the use of C.’s 
daughter for life, with remainders over until the entail in the P. estate should be 
barred; then to the use of C. for life, remainder to C.’s first and other sons in 
tail male. B. died, and subsequently A. died. Held, that as C. acquired the S. 
estates under a new title, and as said estates were destroyed in identity in point 
of quantity and value, said proviso did not take effect, and C. did not lose the 
P. estates. — Meyrick v. Laws. Meyrick v. Mathias, L. R. 9 Ch. 237. 

See Annuity; Covenant, 1. 


SHAREHOLDER. — See Company, 1, 3. 
Suir. — See Birt or Lapina; Caprure; CHarTer-PaRTY; COLLISION; 
Freicut; Insunction; NEGLIGENCE, 1, 2. 
SLANDER. 
Declaration that the defendant falsely said of the plaintiff, a stone-mason, 
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** He was the ringleader of the nine-hours system,” and ‘‘ He has ruined the 
town by bringing about the nine-hours system, and he has stopped several good 
jobs from being carried out by being the ringleader of the system at L.,” whereby 
the plaintiff was discharged from his position as mason in eertain works. eld, 
that said words were not defamatory in themselves; and were not connected with 
the trade of the plaintiff, either by averment or by implication; and were there- 
fore not actionable, even though followed by damage. — Miller v. David, L. R. 
9C. P.118. 
See PrivireGep CoMMUNICATIONS, 2. 


Soticrror. — See Trust. 


Sreciric PERFORMANCE. 

1. The defendant contracted to deliver to the plaintiff the whole of the get of 
coal raised from a collicry leased by the defendant, and not to be less in quan- 
tity than a specified amount. Subsequently the defendant contracted to sell the 
colliery to R. Held, that the court had no jurisdiction to grant an injunction 
restraining the defendant from selling the colliery. It seems that a court of 
equity will not restrain the breach of a contract which it cannot specifically per- 
form. — Fothergill v. Rowland, L. R. 17 Eq. 182. 

2. A. agreed in writing to lease a wine-cellar from B. for twenty years from 
a certain future date. As inducement to the agreement, B. had promised to make 
the cellar dry. A. entered into possession, and remained there two years, but, 
finding that the cellar had not been made dry, complained of the dampness to 
B., and paid his rent under protest. b. brought a bill for specific performance 
of said agreement by the execution of lease in accordance therewith. Held, that 
A. had not precluded himself from setting up in answer to the bill non-perform- 
ance of the agreement to keep dry. Bill dismissed. — Lamare v. Dixon, L. R. 
6H. L. 414. 

STaBLE-KEEPER. — See BaILMENT. 
Sratute.—See Bankruprcy; Crimmat Law; Lanpiorp anp Tenant, 2; 
PAacKaGE, 
SratvuTe oF Fraups.—See Avucrion. 
Stature or Limrrations. —See Liwirations, STaTuTE OF. 
Taxes. —See Poor-rate. 

Tenant 1x Common — See Prionrrry. 

Trrue. — See InrerroGarory, 1. 

Torar, Loss. —See Insurance, 2. 


TREsPAss. 


1. H. brought ejectment against S., who set up adverse possession for twenty 
years, and I. was nonsuited. H. then went to the land in question and cut 
down a tree, and threatened to cut down more. Held, that cutting down the tree 
was not evidence of possession, but only a trespass, and H. was enjoined from 
cutting down any more trees. — Stanford v. Hurlstone, L. R. 9 Ch. 116. 

2. In the defendant’s land were hollows caused by the subsidence of the ground 
over spots which had been worked ont in mining operations. Heavy rains caused 
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water to overflow from a watercourse running over the land into the hollows, 
thence into the defendant’s mines, and thence into the plaintiff's mines. The 
defendant had diverted the watercourse, and thereby lessened its liability to 
overtlow. The defendant had not been guilty of negligence in working his 
mines ; and he offered evidence to show that he had taken all reasonable pre- 
cautions to guard against emergencies. The judge excluded the evidence, and 
directed a verdict for the plaintiff. Held, that said evidence should have been 
admitted ; and that the opinion of the jury should be taken as to whether what 
was done by the defendant was done in the ordinary, reasonable, and proper 
mode of working the mine. New trial ordered. — Smith v. Fletcher, L. R. 9 
Ex. (Ex. Ch.) 64; s. c. L. R. 7 Ex. 305; 7 Am. Law Rev. 300. 
See Lyguncrion, 2. 


TROVER. 


The purchaser of goods which remain in the vendor's possession, and subject 
to his lien for the purchase-money, cannot maintain trover against a third party 
for their conversion. — Lord v. Price, L. R. 9 Ex. d4. 


Trust. 

A., a trustee, appointed B. a trustee of half of the trust-fund against the terms 
of the trust. A.’s solicitor advised against said appointment, but drew a deed 
of transfer from A. and a deed of indemnity from B.; and he also introduced A. 
to a broker, for the purpose of enabling him to sell a portion of the trust-fund for 
payment of costs. B.’s solicitor examined and approved the deed appointing B. 
trustee, but warned B.’s wife, who was a cestui que trust, of the consequences 
which might follow a change in the trust. B. subsequently misapplied the trust- 
fund held by him. Held, that the solicitors of A. and B. were not liable for the 
misapplication of said trust-fund by B. — Barnes v. Addy, L. R. 9 Ch, 244. 

See DeEvIsF, 2. 
Tuc. —See NreGuiGence, 1. 
Vatue. —See Poor-rate. 
Venpor anp Purcuaser. —See Covenant, 3. 


Water. — See Mines. 


Way. 


A railway company took land for the railway under statutory powers, and, in 
accordance with their contract with the owner of the land, built level crossings 
connecting the portions of the land separated by the railway, Said land was, at 
the time of the contract, subject to a statutory provision against being built upon. 
This prohibition was subsequently removed, and the land was built upon. The 
company objected to the oceupants of the houses crossing their line at said cross- 
ings. Held, that the right to use said crossings was not restricted to purposes 
for which the land adjoining the railway was used at the time of said contract, 
and that said occupants might use said crossings, but so as not to obstruct the 
proper working of the railway. — United Land Co. v. Great Eastern Railway Co., 
L. R. 17 Eq. 158. 
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Wit. 
1. Declarations of a testator that he had destroyed his will were admitted, 
not as evidence of such destruction, but as evidence of intention, from which, 


when united with other circumstances, destruction may be inferred. — Keen v. 
Keen, L. R. 3 P. & D. 105. 

2. The court allowed, with consent of all parties, proof of a will, reserving 
power to the executor to prove certain codicils not in the country, upon his filing 
an undertaking to prove such codicils as soon as they, or an exemplication thereof, 
should come to his hands. — Jn re Goods of Roberts, L. R. 3 P. & D. 110. 

See Abemprion; AnNuITY; Devise; ILLEGITIMATE CuILpREN; LEGacy; 
Lourations, STATUTE OF ; SETTLEMENT, 2. 


Witness. —See 2. 


Worps. 
** Crime or Offence.” —See Crimivat Law. 
** Lands.” — See 3. 
** Or Order or Assign.” —See Birt or Lapixa, 2. 


** Say about.” —See Contract, 4. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 42, 43, and 44 California; 47 Georgia; 3 
and 4 Heiskell (Tennessee); 41 Indiana; 8 and 9 Kansas; 26 Michigan; 19 
Minnesota; 47 and 48 Mississippi; 52 New Hampshire; 53 New York; 69 North 
Carolina; 36 Texas ; and 5 West Virginia; also from 17 Wallace (Supreme Court 
of the United States).] 


ABATEMENT. 


Plaintiff gave defendant written notice that he discontinued an action which 
he had brought against him, and immediately commenced another action for the 
same cause, to which defendant pleaded in abatement the pendency of the first 
action. Held, that the plea was good, and that it was immaterial whether or not 
the second action was vexatious. — Gamsby v. Ray, 52 N. H. 513. 

See Manpamus. 


ACTION. 


1. Defendant claimed title to land occupied by other persons, who threatened 
to resist by force any interference with their possession. Defendant knowing this, 
but not communicating it to plaintiff, employed plaintiff to go with him to the 
land and pull down a fence; in doing which plaintiff was shot by the persons in 
possession. Held, that he might recover against defendant for the damage so 
suffered by him. — Baxter v. Roberts, 44 Cal. 187. 

2. Defendant and others were a committee of a town to make improvements 
about a pond for the purpose of supplying the town with water; in so doing they 
made a contract with N. to clear, for a certain price, some land belonging to the 
town, adjacent to the pond. By the negligence of N., in burning brush on that 
land, fire escaped on to plaintiff's land, and did damage. Held, that defendant 
was not liable. — Wright v. Holbrook, 52 N. H. 120. 

See Carrier, 2; Dower, 2; Executor, 2; Insurance (Lire); Master 
AND SERVANT, 1; MorrGaGr; Parries, 1; Passencer, 1, 2, 3; SHERIFF, 
1; WaGer. 

ApMINISTRATOR. —See Executor aNp ADMINISTRATOR. 
ApmiraLtry. — See Constirutionat Law, 1. 
ADVERTISEMENT. — See SuHeEriFr, 1. 


ArFipavir. — See Insuncrion ; Persury. 


AGENT. 


Where a firm are employed as agents, their authority is determined by the 
death of one partner. — Martine v. International Life Ins. Society, 53 N. Y. 339. 
See Action, 2; ForGrry. 
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By Verpict.— See ConstiruTionaL Law, State, 8. 
Auren. — See Citizen; Jury, 1. 
Autimony. — See ConTeMPrT. 


AMENDMENT. 


Under a statute authorizing the court to vacate judgments given through in- 
advertence or oversight, and to correct mistakes apparent on the face of the 
record, held, that the court had no power to vacate a judgment deliberately 
rendered, though clearly erroneous in matter of law. (NELSON and SNEED, JJ., 
dissenting.) — Russell v. Colyar, 4 Heisk. 154. 

See JupGMeEnT, 1. 


AssiGNEE. — See Liwirations, Stature or, 3. 
AssIGNMENT. —Sce Insurance (Lire). 
Assumpsit. —See Fraups, Srature or, 4. 


ATTACHMENT. 


Where a statute authorizes an attachment of goods of a defendant * actually 
removing out of the county,” the goods of one not a resident of the state, passing 
through the county, may be attached. — Johnson v. Lowry, 47 Ga. 560. 

See Banxruprey, 1. 


ATTORNEY AND COUNSEL, 

1. An executor, defendant in a suit in equity, left his answer to the bill in the 
hands of his solicitor, to be filed or not, as he thought best. Before it could be 
filed the executor died. In a subsequent suit, to which the administrator de bonis 
non of the same estate was a party, held, that the solicitor was not compellable 
to produce the answer, or testify as to its contents, against the administrator’s 
objection. — Neal v. Patten, 47 Ga. 73. 

2. An executor performing services as solicitor for the estate, may have com- 
pensation in both capacities. — Fulton v. Davidson, 3 Heisk. 614. 

3. Writ of error, argued before the Supreme Court of Tennessee, on behalf 
of the defendant in error, by the judge who tried the case below, ** who having 
gone out of office as judge, appeared as counsel,” and by the chief justice of the 
Supreme Court, who ‘* being of counsel di not sit.” Judgment affirmed with 
costs. — Rainey v. Aydelette, 4 Heisk. 122. 

See ConsrirutTionaL Law, Sratre, 6; Executor, 3; Norice. 


Bank. —See ForeiGN ATTACHMENT. 


BANKRUPTCY. 

1, In a proceeding by foreign attachment, judgment was recovered and exe- 
cution issued; but before levy, and within four months of the attachment, the de- 
fendant became bankrupt. Held, that the attachment was dissolved. — Howe v. 
Union Ins. Co., 42 Cal. 528. 

2. Assumpsit, in the Supreme Court of New Hampshire. Plea, defendant's 
discharge in bankruptey. Replication, that defendant wilfully concealed his 


_ estate in order to obtain his discharge. Held, bad, the court having no jurisdic- 


tion to impeach a discharge for this cause. — Parker v. Atwood, 52 N. H. 181. 
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8. Action to charge a stockholder with debts of a corporation, under the pro- 
visions of a statute requiring, as a condition precedent to the action, the recovery 
of judgment and return of execution unsatisfied against the corporation. Held, 
(1) that the bankruptcy of the corporation excused performance of this condition; 
(2) that proof in bankruptcy of the debt against the corporation was no bar to 
this action. — Shellington v. Howland, 53 N. Y. 371. 

Nor is it a bar to an action against the corporation.— Ausonia Brass & Cop- 
per Co. v. New Lamp Chimney Co., ib. 123. 


Bitts anp Nores.—See Consrperation, 1, 3; Huspanp anp Wire; 
DORSEMENT ; INTEREST. 
Bona FIDE Purcuaser. —See Jus 
Bonp. — See ConstiruTionat Law, Stare, 7, 9; Parties, 2; Tax, 3. 
Bounpary. — See DEEp. 


By-Law. 

Where a city was authorized by its charter to prohibit by by-law ‘‘ practices 
which are against good morals, and contrary to public order and decency,” held, 
that a by-law punishing a single act of profane swearing was valid. — 2x parte 
Delaney, 43 Cal. 478. 

Capacity.—See Devise, 1. 


Carrure. —See Jus 


CARRIER. 

1. Defendant undertook, for hire, to transport plaintiff’s goods in his boat. 
Held, that he thereby made himself liable as a common carrier. — Moss v. Bettis, 
4 Heisk. 661. 

2. Plaintiff travelled, in charge of cattle, in defendants’ cars, by virtue of a 
‘“‘drover’s pass,” which entitled him to a free passage, but provided that the 
acceptance of the pass should be a waiver of all claims for damages received on 
the train. Plaintiff being injured by defendants’ negligence, held, that he might 
maintain an action therefor, notwithstanding the stipulation of the pass. — [New 
York Central] Railroad Co. v. Lockwood, 17 Wall. 357. 

See ConstiruTionaL Law, 7; PasseNGER, 1, 2, 3. 


CHALLENGE. 
A challenge by the plaintiff to a juror, on the ground that he was a servant 
of the defendant, was overruled. Held, no error. — Goodrich v. Burdick, 26 
Mich. 39. 
See ConstiruTionaL Law, 1. 
Cuarter. —See Constirutrionat Law, 8. 
Curcx.— See PayMent. 


Crrizen. 
A person born in Canada, of parents of African blood who were born in Vir- 
ginia, and held there as slaves until their emigration to Canada, held, not entitled 
to vote as a citizen of the United States, without being naturalized. — Hedgman 


v. Board of Registration, 26 Mich. 51. 
VOL, VIII. 46 


| 
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Common Carrrer.—See Carrier. 
CoNFEDERATE Money. — See Money. 


CONSIDERATION. 


1. In an action on a promissory note, evidence of the worthlessness of a 
patent right, the sale of which was the consideration of the note, is inadmissible 
under the general issue. — Miller vy. Finley, 26 Mich. 249. 

2. Defendant promised to supply plaintiffs, at certain prices, with all the iron 
wanted by them in their business during a certain time, and plaintiffs promised to 
buy of defendant at those prices all the iron they might want during that time. 
Held, that as plaintiffs might not want any iron at all, there was no consideration 
for defendant’s promise. — Bailey vy. Austrian, 19 Minn. 535. 

3. Assumpsit on a bill of exchange. Plea, defendant's coverture at the time 
the bill was made. Replication, a promise made by defendant after her hus- 
band’s death to pay the bill. Held, bad. — Porterfield v. Butler, 47 Miss. 165. 

See SuBSCRIPTION. 


ConstirutTionaL Law. 


1. A state statute creating a lien on a vessel, and authorizing a proceeding 
in rem to enforce it, for materials and supplies furnished to the vessel in a home 
port, held, unconstitutional. — Crawford v. The Caroline Reed, 42 Cal. 469. 

2. A state statute requiring owners of vessels bringing passengers from with- 
out the state, to give bonds of indemnity against such passengers becoming a 
public charge, held, unconstitutional. — State v. Steamship Constitution, 42 Cal. 
578. 

3. Women are not entitled to vote by virtue of the 14th or 15th amendment 
to the Constitution of the United States. — Van Valkenburg v. Brown, 43 Cal. 
43. 

4. The property of a railroad company incorporated by a state, and enjoying 
other privileges by virtue of an act of Congress, held, taxable by the state. — 
People v. Central Pacific RR. Co., 43 Cal. 398. 

5. A state statute making the intermarriage of white persons and negroes a 
criminal offence, held, constitutional. — Lonas v. The State, 3 Heisk. 287. 

6. The seventh amendment to the United States Constitution provides that in 
suits at law the right of trial by jury shall be preserved. The constitution of 
Minnesota provides that ‘* the right of trial by jury shall remain inviolate.” A 
statute of that state authorized compulsory references in actions at law. Held, 
(1) that the first of these provisions was binding on the courts of the territory of 
Minnesota before the organization of the state; (2) that it was continued in force 
by the state constitution; (3) that the statute was repugnant to it. — St. Paul & 
Sioux City R.R. Co. v. Gardner, 19 Minn. 132. 

7. A state statute fixing the maximum tolls to be charged by railroads for the 
carriage of passengers and freight, held, constitutional. — Blake v. Winona & St. 
Peter R.R. Co., 19 Minn, 418. 

8. A statute incorporated a company to earry on lotteries for twenty-five 
years, paying for the privilege certain sums to the state. The amended consti- 
tution of the state, afterwards adopted, prohibited lotteries. Held, constitutional. 
Moore v. The State, 48 Miss. 147. 
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9. A state statute requiring railroad companies to post up annually, and keep 
posted, a scale of their charges for the year, and forbidding them, under penal- 
ties, to exceed such charges, held, constitutional. —[Chicago & N. W.] Railroad 
Co. v. Fuller, 17 Wall. 560. 

See ConstiruTionaL Law, Srate, 2; Tax, 3. 


ConstiruTionaL Law, Strate. 


1. A statute making it cause of challenge to a juror that such juror is not a 
qualified voter of the state, held, unconstitutional. — Gibbs v. The State, 3 Heisk. 
72. 

2. The constitution of Tennessee provides ‘* that the citizens of this state 
have a right to keep and bear arms for their common defence; but the legislature 
shall have power to regulate the wearing of arms, with a view to prevent crime.” 
Held, (1) that the legislature might forbid the public or private carrying of ‘a 
dirk, sword cane, Spanish stiletto, belt or pocket pistol;” (2) but not of ‘a 
revolver.” (3) That the second amendment to the United States Constitution 
had no application to the state legislature. (TurNry and NELson, JJ., dissent- 
ing on the first point, and SNFED, J., on the second.) — Andrews v. The State, 
3 Heisk. 165. 

3. Where the constitution provides that indictments shall conclude ‘ against 
the peace and dignity of the state,” an indictment not so concluding is bad even 
after verdict. — Rice v. The State, 3 Heisk. 215. 

4. Where a person accused is by the constitution entitled to a trial by a jury 
of the county where the crime was committed, no statute can give the courts of 
the state jurisdiction of an offence committed without the state, on a vessel navi- 
gating the waters of the state. — Craig v. The State, 3 Heisk. 227. 

5. Under the last-mentioned constitutional clause, a statute forbidding the 
reversal of a judgment in a criminal case, ‘‘ because the bill of exceptions omits 
to state that the venue was proven in the court below,” was held, unconstitutional. 
— Mayes v. The State, 3 Heisk. 430. 

6. The right of an accused person to be heard by himself or his counsel, 
according to the constitution, does not include the right of making an unsworn 
statement of facts not otherwise in evidence. — Wilson v. The State, 3 Heisk. 
232. 

7. A statute authorizing a town to issue bonds, to be paid for by taxation, in 
aid of a private manufacturing enterprise to be established by individuals in the 
town, held, void. — Commercial Nat. Bank of Cleveland v. Iola, 8 Kans. 689. 
(U. S. Circuit Court, Ditton and Deranay, JJ.; s. c. 2 Dill. 353.) 

8. An ordinance of a constitutional convention granting new trials in certain 
cases, held, void. — Lawson v. Jeffries, 47 Miss. 686. 

9. A statute requiring a town to invest money to be derived from the sale of 
its bonds, in stock of a railroad, held, unconstitutional. (ANDREws, J., dissent- 
ing.) People v. Batchellor, 53 N. Y. 128. 

See ConstiTuTIoNnaL Law, 6. 


CoNTEMPT. 


A husband living separate from his wife, and bound by the decree of a court 
to pay her a certain monthly allowance, being attached for a contempt in not 
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paying it, alleged as a defence that he had no property. Held, sufficient. — 
Galland v. Galland, 44 Cal. 475. 


ConTRACT. 

A contract of service providing that the servant, if he left without notice, 
should forfeit all wages due him at the time of leaving, held, unreasonable and 
void. — Richardson v. Wehler, 26 Mich. 90. 

See ConsipERATION, 2; Fraups, or, 1, 2, 4, 5; Con- 
Tract; Poticy; Supscriprion ; WAGER. 

Contrisutory NEGLIGENCE. —See NEGLIGENCE. 
Conversion. —See Damaces, 1, 2; Jus Posriuiminni; War, 1, 2. 


CorPORATION. 

1. By statute, persons committing trespasses may be sued in the county where 
the trespass was committed. eld, that a railway company was a person within 
the meaning of the act. — Bartee v. Houston & Texas Ry. Co., 36 Tex. 648. 

2. Part of a railroad was leased, and the rest was in the hands of a receiver, 
Tickets were issued in the name of the company. Held, that the company was 
liable to a passenger for a wrongful expulsion from the cars. — [Alexandria & 
Washington] Railroad Co. v. Brown, 17 Wall. 445. 

See Bankruptcy, 3; ConstirutionaL Law, 4, 8; Srock. 

County. —See Devisg, 1; VENUE. 

Cromxat Law.—See By-Law; ConstitutionaL Law, 5; CONSTITUTIONAL 
Law, Srare, 2, 3, 4, 5,6; Evipence, 4; Forgery; Gamine; INDICTMENT; 
Larceny; Limitations, Starure or, 1; Nuisance; Persury; Suerirr, 
2; VENUE. 

DaMaGEs. 

1. Trover for trees eut on plaintiff’s land by defendant, and removed to his 
mill for manufacture. Held, that the measure of damages was the value of the 
timber at the mili. — Grant v. Smith, 26 Mich. 201. 

2. Defendants as brokers bought stock for plaintiff, and agreed to hold it 
subject to his order. Plaintiff paid nothing for the stock, otherwise than by de- 
positing a small ** margin” with defendants. In an action to recover damages 
for an unauthorized sale, held, that the measure of damages was the advance in 
the market price of the stock from the time of sale up to a reasonable time to 
replace it after plaintiff had notice of the sale. (Overruling former decisions.) 
Baker vy. Drake, 53 N. Y. 211. 

Dratu.—See AGENT. 
Deceir. — See Dower, 2. 


Deep. 

In a deed the estate conveyed was bounded by “a line running at right angles 
to the creek running from §. to the bay.” Held, that the boundary was to be 
drawn at right angles to a straight line running from the creek at 8. to the creek 
at its mouth. — Irwin v. Towne, 42 Cal. 326. 

See Dower, 1; Exception. 


Derosir. — See Forergn AtracuMEentT; Tax, 1. 
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DeVISE. 

1. Counties being empowered by statute to hold land for certain purposes, 
held, that a devise to the use of a county, without specifying any particular pur- 
pose, was valid. — Hayward v. Davidson, 41 Ind. 212. 

2. A testator devised to his wife all his estate ‘* to her use and disposal dur- 
ing her natural life, and what is remaining at her.decease, undisposed of by her,” 
to D. The wife, having other property in her own right, by the residuary clause 
of her will gave to B. all the rest and residue of her estate, real, personal, and 
mixed, wherever found, and however situated. Held, (1) that she had a life- 
estate in her husband’s property, with power to appoint the fee; (2) that the 
power was not exercised by her will. — Burleigh v. Clough, 52 N. H. 267. 

See Precarory Trust; Rute Case. 


DiscuarGe. — See Bankruptcy, 2. 


DIsconTINUANCE. — See ABATEMENT. 


Dower. 

1. A feme covert infant joined in her husband’s deed to release dower, and, 
after coming of age, and her husband's death, brought a suit to avoid the deed 
and have her dower assigned. Zed, (1) that her release was not void; (2) that 
she must do some act to avoid it previous to, and other than, bringing suit. — 
Law v. Long, 41 Ind. 586. 

2. A man was induced by fraudulent representations to convey land, his wife 
joining in the conveyance to release dower. eld, that she had a right of action 
for deceit in respect of her inchoate right of dower. — Simar v. Canaday, 53 
N. Y. 298. 

See MarriaGe. 

EasEMENT. — See Exception. 
EsectTMENT. — See MortGaGe; Novice to Quir; PRreroGative. 
Erection. — See Orricer, 1, 2. 


EMINENT DoMarn. 


A statute authorizing railroads to take ‘‘any real estate required for the 
purposes of their incorporation,” held, not to authorize the taking of land used 
as a public park. — Jn re Boston & Albany R.R. Co., 53 N. Y. 574. 


Eaquiry. 


Bill in equity to foreclose a mortgage containing a power of sale. Demurrer, 
on the ground that plaintiff's remedy was complete at law, overruled. — Thomp- 
son v. Houze, 48 Miss. 444. 

See JupGMENT, 2; MortGaGe; Notice. 


Equity PLeapING AND Practice.— See Arrorney, 1; 
Panties, 2. 
Error. — See JUDGMENT, 2. 
Estate Tam. —See Rute rs Suevrey’s Case. 
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EVIDENCE. 


1. in an action for a libel which did not mention the plaintiff by name, evidence 
(1) that persons reading the libel understood it to apply to the plaintiff, (2) of 
a subsequent publication by defendant referring to the plaintiff by name, held, 
admissible to show the plaintiff to be the person referred to by the libel. — Rus- 
sell vy. Kelly, 44 Cal. 641. 

2, At the trial of a cause the plaintiff offered in evidence the copy of a record 
of a judgment rendered in another state. The copy was not duly attested, but 
the court admitted it, and the plaintiff had a verdict. Held, that the verdict 
might stand, and judgment be given thereon, on the plaintiff’s producing a duly 
certified copy of the record. — Hutchins v. Gerrish, 52 N. H. 205. 

3. Action against a town for injuries suffered from a defect in the highway, 
consisting of a pile of lumber which frightened plaintiff's horse. Held, that evi- 
dence that other horses had been frightened by the lumber was admissible to 
prove it a defect. — Darling v. Westmoreland, 52 N. H. 401. 

4. A demurrer to evidence cannot be in a criminal case. — Nelson v. The 
State, 47 Miss. 621. 

See ArrorNeEY, 1; Fravups, Starvure or, 5; Rerurn; Srarure; 
NESS. 

EXCEPTION. 


Grant by deed of land, ‘‘ saving and excepting from the premises hereby con- 
veyed all and so much and such part and parts thereof as has been lawfully taken 
fur a public road.” J/e/d, that the fee in the soil of the road, and not merely an 
easement, was reserved to the grantor. — Munn vy. Worrall, 53 N. Y. 44. 


Execution. —See Exemprion; Monty; Suerirr, 2. 


Executor AND ADMINISTRATOR. 

1. Money spent by a widow executrix during the war, when no civil author- 
ity was in force, in causing the arrest and prosecution, before a military tribunal, 
of a supposed murderer of her husband, the testator, Aeld, a proper charge 
against the estate. — Killebrew v. Murphy, 3 Heisk. 546. 

2. Under a statute authorizing actions by administrators for wrongfully caus- 
ing the death of their intestates, and providing that ‘the damages must enure 
to the exclusive benefit of the widow and children, if any, or next of kin, to be 
distributed in the same manner as personal property of the deceased,” held, that a 
foreign administrator might sue. (Osnorn, J., dissenting.) — Jeffersonville, 
Madison, & Indianapolis R.R. Co. v. Hendricks, 41 Ind. 49. 

3. An administrator who employs an attorney to transact business for the 
estate he represents is personally liable to the attorney for his services. — Andrus 
v. Pettus, 36 Tex. 108. 

Sce ArrorneEy, 1, 2; Parties, 2. 


EXEMPTION, 
A statute exempting a certain amount of tools and stock in trade from seizure 
on execution, held, not to apply to property of a partnership. — Guptil v. McFee, 
9 Kans, 30. 


Fetony. — See Liwrrations, Statute or, 1. 
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FORECLOSURE. 


1. A person who, after the beginning of the war, voluntarily left the State of 
Kansas and joined the Confederate army brought suit after the war to open a 
foreclosure effected against him in his absence on the ground of his inability to 
return and appear in the foreclosure suit. eld, that he was not entitled to re- 
lief. — Foreman v. Carter, 9 Kans. 674. 

2. In the foreclosure of a mortgage containing a power of sale, the conditions 
prescribed by statute for such foreclosures were performed, but other conditions 
prescribed by the power itself were not performed. Held, that the foreclosure 
was suflicient. — Bulterfield v. Farnham, 19 Minn. 85. 

See Equiry. 


Foreign ATTACHMENT. 


By the by-laws of a savings bank the pass-books of depositors containing their 
accounts were transferable by order indorsed on the book. Held, that the bank 
was chargeable as garnishee of a depositor whether or not he had transferred his 
book. — Witte v. Vincenot, 43 Cal. 325. 

See Bankruptcy, 1. 


ForGERY. 


Indictment for forging an accountable receipt for personal property; to 
wit, an elevator ticket for wheat. The ticket, set out in full, had the name of an 
elevator company at the top, purported to be a receipt for a certain amount of 
wheat, and was signed ‘* G., Inspector.” Held, that the indictment was bad for 
not showing that G. was an agent of the company. — State v. Wheeler, 19 Minn. 
98. 

Francuise. — See Poxicy. 


Fravups, STATUTE OF. 


1. A contract to deliver, at a saw mill, logs enough to keep the mill running 
for two years from the date of the contract, held, within the Statute as a contract 
not to be performed within a year. -— Patten v. Hicks, 43 Cal. 50). 

2. Plaintiff owned an undivided share in land of which another share was to 
be sold by an administrator at public auction. Defendant wishing to bid at the 
sale, plaintiff agreed not to bid against him if he would also buy plaintiff's share, 
which he agreed to do. Defendant bought at the auction, plaintiff not bidding, 
but refused to complete his purchase of plaintiff's share. Held, that the contract 
between plaintiff and defendant was within the Statute, and that there was no 
part performance. — Graham vy. Theis, 47 Ga. 479. 

3. Equitable mortgage by parol and deposit of title-deeds, held, void by 
force of the Statute. -— Meador v. Meador, 3 Heisk. 562. 

4. Plaintiff verbally agreed to purchase land of defendant, and paid money 
with a stipulation that defendant might retain it as a forfeiture if plaintiff failed 
to complete the contract. Held, (1) that the whole agreement was one entire 
contract; (2) that it was void by the Statute; (3) that plaintiff might recover his 
deposit as money had and received. — Scott v. Bush, 26 Mich. 418. 

5. Bill for specifie performance of a contract to sell land. The only written 
evidence of the contract was in this form: ‘* Received of (plaintiff) $100 as part 
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payment on a piece of property on the corner of A. and B. streets, city of C., 


county of D., state of E.” [Signed by defendant.] Held, insufficient to satisfy 
the Statute. — Holmes v. Evans, 48 Miss. 247. 


GAMING. 


The sale of prize-candy packages is indictable as gaming. — Eubanks v. The 
State, 3 Heisk. 488. 


GARNISHMENT. — See Bankruptcy, 1; Foreign ATTACHMENT. 


GUARDIAN. 
A statute providing that probate courts ‘‘ may authorize” guardians to sell 


their wards’ property, does not preclude a guardian from making such sale with- 
out leave of court.— Humphrey v. Buisson, 19 Minn, 221. 


Huspanp WIFE. 


A woman gave a promissory note in payment of her husband's debt. Held, 
that it was enforceable against her separate estate. — Deering v. Boyle, 8 Kans. 
525; and see Wicks v. Mitchell, 9 Kans. 80. 

S&e Conrempr; Dower, 1, 2; Invant, 1; MarriaGe; MusJornper; 
Power. 

Conrracr. 

A contract was made in Texas in 1864 to export cotton to Mexico. By the 
laws of the United States, such a contract was unlawful, unless the tax on the 
cotton were first paid to the United States, which was impossible by reason of 
the war. J/eld, that the contract was illegal and void. — Whitis v. Polk, 36 
Tex. 602. 

See Pusiic Poticy; WaGEr. 


INDICTMENT. 

1. Indictment for unlawfully carrying ‘a belt or pocket pistol, or revolver,” 
held, bad for uncertainty. — State v. Green, 3 Heisk. 131. 

2. Indictment for assuming to be a justice of the peace, ‘* not being a legal, 
qualified justice,” without showing how disqualified, held, bad. — Daniel v. The 
State, 3 Heisk. 257. 

3. Indictment for larceny of “three head of neat stock or beeves,” held, 
bad for uncertainty. — Castello v. The State, 36 Tex. 324. 

4. An indictment for murder charged the defendant with having shot the 
deceased in the head, breast, and side, giving to him one mortal wound, of which 
wound he died. Held, that if either of the wounds described proved mortal, the 
indictment was sustainable. — Hamby v. The State, 36 Tex. 523. 

See ConstiruTionaL Law, Srare,3; ForGery; Larceny; Persury. 


INDORSEMENT. 


A note for $500 was indorsed by the payee, ‘‘ Pay toL., or order, $400 out 
of this note.” Held, that the indorsement was void. — Frank vy. Kaigler, 36 
Tex. 305. 


InFant. 
1. Conveyance by husband and wife of the wife’s land, the husband being 
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an infant and the wife of full age, held, voidable at the election of the husband. 
— Barker v. Wilson, 4 Heisk. 268. 

2. Plaintiff sued as an infant by prochein ami. Plea, the Statute of Limita- 
tions. Demurrer. Held, that the plea admitted plaintiff's infancy, and that he 
was therefore not bound to reply it. Demurrer sustained. — Johnson v. Pinegar, 
41 Ind. 168. 

See Dower, 1. 

INJUNCTION. 


It is no objection to an affidavit to a bill for an injunction, if otherwise suffi- 


cient, that it is not made by the plaintiff. — Chesapeake & Ohio R.R. Co. v. Huse, 
5 W. Va. 579. 


See Parent. 
INSURANCE (Fire). 


1. A policy of fire insurance provided for the payment of a loss sixty days 
after notice and proof thereof. In an action on the policy, the declaration 
averred that plaintiff had performed all conditions on his part to be performed, 
and gave due notice and proof of loss, and demanded payment. Held, bad, for 
not showing that sixty days had elapsed since the loss. — Doyle vy. Phanix Ins. 
Co., 44 Cal. 264. 

2. Goods in a store were insured against fire, by policy forbidding the use of 
burning fluids or chemical oils, except kerosene for lights in dwellings. The 
owner of the goods slept in a room adjoining the store, leaving a kerosene lamp 
burning all night in the store. A loss happening, held, that the insurers were not 


liable. — Cerf’ v. Home Ins. Co., 44 Cal. 320. 


Insurance (Lire). 

Aman sold and assigned a policy whereby his life was insured, toone who 
had no insurable interest in the life of the assignor. Held, that the assignee 
could not recover on the policy. — Franklin Life Ins. Co. v. Hazzard, 41 Ind. 
116. 

INTEREST. 


When a promissory note bears interest, payable semi-annually, interest is to 
be allowed on unpaid instalments of interest. — Bledsoe vy. Nixon, 69 N. C, 89. 


JupGE. — See Arrorney, 3. 


JUDGMENT. 

1. An action of ejectment was brought against several persons, some of whom 
were real and some fictitious. Defendants, who were not named in the com- 
plaint, were served with process, and appeared and pleaded to the merits. Held, 
that no judgment could be had against them, without an amendment of the com- 
plaint, inserting their names. — McKinlay v. Tuttle, 42 Cal. 570. 

2. Plaintiff's bill in equity to recover possession of certain lands was dis- 
missed by the Supreme Court of Missouri. On error, the Supreme Court of the 
United States decided that plaintiff had a legal title, reversed the decree, and 
remanded the case for further proceedings in conformity with their opinion; and 
pursuant to the mandate, the state court reversed their former decree, and then 
dismissed plaintiff’s bill, on the ground that his remedy was at law. On error, 
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held by the Supreme Court, (1) that it had jurisdiction of the case, (2) that the 

objection that plaintiff’s remedy was at law was taken too late. Decree reversed, 

the title to the land adjudged to be in plaintiff, and writ of possession therefor 

ordered to issue, to be executed by the marshal of the Supreme Court. (Swayne, 

Srrona, and Braptey, JJ., dissenting.) — Tyler v. Maguire, 17 Wall. 253. 
See AMENDMENT; STATUTE oF, 2; TENANT ComMON. 


JurispicTion. —See Bankruptcy, 2; Constirurronat Law, Stare, 4, 5. 
Equity; JupGMENT, 2; Martian Law; Pronipirion; VENUE. 
Jury. 

1. Alienage of a juror, in a civil case, held, not assignable as error after ver- 
dict. — Johr v. The People, 26 Mich. 427. 

2. After a jury had retired to consider their verdict, one of them privately 
asked a witness in the cause whether he had made a certain statement on the 
stand, and the witness answered that he had. Held, cause for granting a new 
trial. — Vanmeter v. Kitzmiller, 5 W. Va. 380. 

See CHALLENGE; ConstiTUTIONAL Law, 6; ConstiruTIONAL Law, StTarE, 
1, 4, 5. 

Jus 

The goods of plaintiff, a non-combatant, were captured in battle by United 
States soldiers, who sold them to A., of whom plaintiff demanded them within 
twenty-four hours after capture. <A. refused to give themup. eld, a eonver- 
sion. — Elrod v. Alexander, 4 Heisk. 342. 


JUSTICE OF THE Peace. —See ReMOvaL oF Suits. 


Larceny. 
Information for larceny of ‘* one hundred and thirty-five dollars, of the prop- 
erty, goods, and chattels of C.,” held, bad for uncertainty. — Merwin v. The People, 
26 Mich, 298. 


Liset. — See Evipence, 1. 
Lien. — See ConstituTronaL Law, 1. 


Liwitations, STATUTE OF. 


1. A person indicted for felony was found guilty of misdemeanor, the offence 
being alleged and proved to have been committed more than twelve months before. 
Under a statute providing that ** all prosecutions for misdemeanors shall be com- 
menced within twelve months next after the offence has been committed,” held, 
that the defendant was entitled to an acquittal. — Turley v. The State, 3 Heisk. 12. 

2. Action on a judgment. Plea, a statute limiting the time for bringing 
actions on ‘ta specialty or any agreement, contract, or promise in writing.” 
Held, no bar. — Barnes v. Simpson, 9 Kans, 658. 

3. The assignee of a bankrupt, more than two years after his appointment, 
came in to prosecute a suit begun by the bankrupt within two years after the 
assignee was appointed. Held, that he did not become plaintiff, by relation, from 
the time the suit was begun, and that the two years’ limitation in the Bankrupt 
Act, of suits by assignees, was a bar. — Cogdell v. Exum, 69 N. C. 464. 

See Inrant, 2; 
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Lottery. — See ConstiTuTIONAL Law, 8. 


A writ of mandamus directed to a public officer is abated by his resignation, 
and his successor cannot be brought in as a party. — United States v. Boutwell, 
17 Wall. 604. 


MARRIAGE. 

A free negro married a slave woman and died. After his death slavery was 
abolished, and marriages contracted by slaves were ratified and declared valid by 
act of the legislature. Held, that the widow’s marriage was made valid ab initio, 
and that she was entitled to dower out of her husband’s estate. — Andrews v. 
Page, 3 Heisk. 654. 

See ConstiruTiIonaL Law, 5. 


Marriep Woman. — See Consiperation, 35 Dower, 1, 2; Huspanp anp 
Wire. 


Martiat Law. 

An order of the general commanding the United States army in Mississippi 
in February, 1869, setting aside the judgment of a civil court and ordering a new 
trial, held, void. (Tarpe.t, J., dissenting.) — Welborn v. Mayrant, 48 Miss. 
652. 

Master anp SERVANT. 


1. The conductor of a train ordered a boy standing by, who was not in the 
railway company’s employ, to uncouple the cars. The boy at first refused, but, 
on being threatened by the conductor, tried to uncouple the cars, and in doing so 
was injured. Held, that the railway company were not liable. — New Orleans, 
Jackson, & Gt. North. R.R. Co. v. Harrison, 48 Miss. 112. 

2. A boy employed by a company under the direction of C., a workman of 
the company, was injured while doing, by C.’s order, a dangerous piece of 
work not within the scope of his duty. Held, that the company was liable. — 
[Union Pacific] Railroad Co, v. Fort, 17 Wall. 553. 

See Acrion, 1, 2; Conrracr. 


Measure or Damaces. — See DaMaGEs. 
MispEMEANOR. — See Luwirations, STATUTE OF, 1. 


MISJOINDER. 

Action on the case by husband and wife. The declaration contained a count 
averring negligence of defendants, causing injury to the wife, whereby the hus- 
band consortium amisit, and was obliged to spend money in her cure, &e., and 
other counts for the same cause, omitting the averments of special damage to the 
husband. Held, bad on demurrer for misjoinder. — Wheeling v. Trowbridge, 5 
W. Va. 353. 

See Partigs, 1. 


Money. 
A sheriff in one of the Confederate States, during the war, collected the amount 
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of an execution in Confederate money, and returned the execution satisfied. 
Held, a true return. — Turner v. Collier, 4 Heisk. 89. 
See Tax, 1. 


MoNEY HAD AND RECEIVED. —See Fravups, STaTuTE orf, 4. 


MOortTGaGeE. 


A mortgagee entered into possession and took the rents and profits to an 
amount sufficient to satisfy his mortgage. Held, that the mortgagor could not 
thereupon maintain ejectment against him, but must go into equity for a remedy. 
— Hubbell vy. Moulson, 53 N. Y. 225. 


See Equity; Forectosure; Fraups, StaruTe or, 3; Power; Tax, 2 


Monicireat Corporation. — See By-Law; ConstirutionaL Law, Strate, 7, 
Taz, 8. 
Murper. — See INpICTMENT, 4. 


NEGLIGENCE. 

Plaintiff was run over and injured by the cars of defendants, a horse railway 
company. When injured he was walking on the track in the street, though there 
was room to walk-by the side. Held, not necessarily such negligence as would 
bar his recovery. — Shea v. Potrero & Bay View R.R. Co., 44 Cal. 414. 

See Action, 2; Cargier, 2; Master anp SERVANT, 2; PasseNnGen, 1, 
2, 3. 

NeGoriabLe INsrruMENts. —See Britis anp Notes; ForeiGN ArracuMent. 
Necro. — See ConstirurionaL Law, 5; MarriaGe. 


New Triar.—See Consrirutionat Law, Srare, 8; Jury, 2; Marriar 
Law. 


Norice, 

The owner of land, by power of attorney not under seal, authorized another 
person to sell and convey the land. The attorney sold and conveyed it by deed 
to A., who made a lease of it to a tenant, who entered into possession. After- 
wards the original owner sold and conveyed the same land to B. eld, (1) that 
A. had the equitable title to the land; (2) that his possession of it by his tenant 
was notice of that title to B., the subsequent purchaser of the legal estate; (3) 


that A. was entitled to a decree against B. for a conveyance of the legal estate. — 
Groff v. Ramsey, 19 Minn, 44. 


Notice To Quir. 

Plaintiff sold land to defendant, taking Confederate bonds in payment. De- 
fendant took possession of the land, and successfully resisted a suit on the bonds, 
on the ground that they were illegal. Held, that he thereupon became tenant at 
sufferance to plaintiff, who could recover against him in ejectment without giving 
him notice to quit.— McClung v. Echols, 5 W. Va. 204. 


NUISANCE. 


Defendant persevered in singing in church in such a manner as to disturb the 
congregation. He had no intention to create a disturbance, but insisted that, ‘* as 
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a part of his worship, it was his duty to sing.” It was admitted by the prosecu- 
tion that he was conscientiously taking part in the religious services. Held, that 
he was not indictable for disturbing the congregation. — State v. Linkhaw, 69 
N. 214. 

OFFICER. 

1. At an election of commissioners, where there was doubt as to the number 
of vacancies existing in the board of commissioners, X. and Y. were elected to 
succeed, respectively, A. and B., whose terms of oflice were expiring, and Z. was 
also declared elected, ‘‘ in case a vacancy is found to exist.” Z. applied for a 
mandamus to admit him as the successor of A., on the ground that X. was dis- 
qualified. Jield, that, even if he were, Z. was not entitled to the office. — Price 
v. Baker, 41 Ind. 572. 

2. At an election the highest number of votes was given for a person disqual- 
ified to hold the office. The person who had received the next highest number, 
and who was qualified, claimed the office. Held, that he was not entitled to it, 
but that the election was void. — Sublett v. Bidwell, 47 Miss. 266. 

3. A civil officer of the government of Mississippi during the war, held, to 
have no claim for his salary against the reconstructed state government. — Buck 
v. Vasser, 47 Miss. 551. 

See Manpamus; SHERIFF. 


Orpinance. —See By-Law. 


Parties. 

1. A horse dealer sold to defendant, for a lump sum, three borses which had 
been entrusted to him for sale by three different persons. Held, that the three 
owners could not join in one action to recover the price. — Woodward v. Sher- 
man, 52 N. H. 131. 

2. A father conveyed all his property to his sons, on condition that they should 
support their sister dum sola, and they gave him a bond to secure performance 
of the condition. After the father’s death the sister filed a bill to enforce the 
condition. Held, that the father’s administrator was a necessary party to the 
suit. — Ralphsnyder v. Ralphsnyder, 5 W. Va. 503. 


ParTNERSHIP. —See AGENT; Exemprion; Pusiic Po.icy. 


PassENGER. 


1. Plaintiff, by contract with defendants, lived on their steamboat, and hired 
of them a room on the boat, where he sold liquors. Held, that he was a passen- 
ger, and might sue defendants, as carriers, for injuries suffered by their negligence. 
— Yeomans vy. Contra Costa Steam Nav. Co., 44 Cal. 71. 

2. A person travelling on a freight train in charge of his own property, and 
paying fare, held, a passenger, and as such entitled to sue the railroad company 
for negligence whereby he was injured. — Indianapolis, Bloomington, & Western 
Ry. Co. v. Beaver, 41 Ind. 493. 

3. An express company, by contract with a railway company, had the use of 
a car, in which their agent rode without paying fare. The agent, without author- 
ity of his employers, took the plaintiff with him to teach him the duties of the 
position, and the conductor, supposing plaintiff to be also an agent of the express 
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company, suffered him to ride without paying fare. An accident happening 
whereby plaintiff was injured, held, that he was not a passenger, and could main- 
tain no action against the railway company. — Union Pacific Ry. Co. v. Nichols, 
8 Kans. 505. 


See Carrier, 2; ConstiruTionaL Law, 2; Corporation, 2. 


PATENT. 

Plaintiff was assignee of the right to make, sell, and use a patented article 
within a certain district. Defendant having rightfully bought the article within 
the district, held, that plaintiff could not have an injunction to restrain him from 
using it outside. (Swayne, SrronG, and Bravery, JJ., dissenting.) — Addams 
v. Burke, 17 Wall. 453. 

See ConsiperaTion, 1. 


PAYMENT. 

Under a statute requiring a certain amount to be subscribed, and ten per cent 
thereof in cash paid in as a preliminary to organizing a company, a payment of 
ten per cent by a check which the drawer had not funds in bank to meet, though 
the check would have been paid if presented, held, not suflicient.— People v. 
Chambers, 42 Cal. 201. 


Persury. 

An information for perjury, in swearing to a bill in equity, is bad if it does 
not show that the bill was such as is required by law to be sworn to; and an aver- 
ment, that the defendant was ‘lawfully required to declare and depose,” is not 
sufficient. — People v. Gaige, 26 Mich. 30. 


PLEADING. — See ConstpERATION, 1; Inrant, 2; Insurance (Fire), 1; Jup@- 
MENT, 1; MisgornpER; Parties. 


PLEDGE. 
Stock standing in the name of * T., trustee,” was pledged by T. to secure his 
own debt. Held, that the pledgee was not affected with notice of the rights of 


the equitable owner of the stock, and could hold it against him. — Brewster v. 
Sime, 42 Cal. 139. 


Power. 

A man held land in trust under a settlement for the separate use of his wife, 
who was empowered by the settlement to dispose of it by will or by deed of gift. 
Held, that a mortgage of the land by the husband and wife, to secure their joint 
debt, was void. — Head v. Temple, 4 Heisk. 34. 

See Devise, 2; Foreciosurs, 2; Norice. 


Practice. —See Arrorney, 3; Evipence, 2, 4; Jury. 


Precatory Trust. 

Testatrix devised to her son and his heirs for ever; but if he should die with- 
out issue, *‘ then it is my request that the above given legacy be by him conveyed 
by will to his brother J., or to any of my grandchildren.” eld, that the devisee 
took a fee subject to no trust. — Batchelor v. Macon, 69 N. C. 545. 
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PREROGATIVE. 


Ejectment lies against an officer in the United States army for land oceupied 
by him for military purposes under orders of the President and Secretary of War. 
— Polack v. Mansfield, 44 Cal. 36. 


Privitece. — See ATTORNEY, 1. 


PROCLAMATION. 

The President’s proclamation removing restraints on trading with certain 
states theretofore in rebellion, was signed and sealed with the seal of the United 
States on June 24, 1865, but was not published in the newspapers or otherwise 
till June 27. Held, that it took effect from the former date. (Miter, FIeLp, 
Brap.ey, and Hunt, JJ., dissenting.) — Lapeyre v. United States, 17 Wall. 
191. 

Prorane Sweartne.—See By-Law. 


PROHIBITION. 
The Supreme Court of Mississippi, having only appellate jurisdiction, refused 
to grant a writ of prohibition. — Planters’ Ins. Co. v. Cramer, 47 Miss. 200. 


Pusiication. —See PRocLaMATION. 


Pusuic 

Plaintiff and defendant agreed that plaintiff should endeavor to obtain from 
the legislature a grant of a franchise to defendant, and should enjoy half the 
profits thereof. The franchise was granted to defendant, who refused to allow 
plaintiff any share in the profits; and plaintiff brought a bill to enforce the agree- 
ment. J/eld, that the agreement was against public policy and void, and the bill 
not sustainable. — Powell v. Maguire, 43 Cal. 12. 


Rattroap.—See Carrier, 2; Constirutionat Law, 4, 7, 9; Constitu- 
TIONAL Law, Stare, 9; Corporation, 1, 2; Emtyenr Domain; Master 
AND SERVANT, 1; NEGLIGENCE; PasseNGrEr, 1, 2, 3; Srock. 

Ratirication. — See MarriaGce. 
Receiver. — See Corporation, 2. 
Recorp. — See Evipencr, 2; STatuTe. 
Reration. — See Limirarions, Starure or, 3; MARRIAGE. 
Rerease. — See Dower, 1. 


RemovaL oF Suits From State To Unitep States Courts. 


Plaintiff sued defendants before a justice of the peace, recovered judgment, 
and defendants appealed to a higher court. Held, that a motion made in the 
latter court to remove the cause into the United States Circuit Court was not 
too late, the trial before the justice not being a final hearing, within the meaning 
of the act of Congress. — Rathbone Oil Trust Co. v. Ranch, 5 W. Va. 79. 


REPEAL. 


By statute, an action might be brought within six months after the dismissal 
of a prior action for the same cause, although the Statute of Limitations would 
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have barred it as an original demand. A subsequent statute enacted that all 
actions of certain classes should be brought by a certain date, “or the right of 
the plaintiff, and all rights of action for its enforcement, shall be for ever barred.” 
Held, that the second statute was pro tanto a repeal of the first. (WARNER, 
C. J., dissenting.) — Adams v. Davis, 47 Ga. 339. 

See ConstiruTionaL Law, 8. 


RETURN. 

The sheriff’s return on a writ showed that he had served it, by leaving a copy 
of the summons at the defendant’s usual place of residence. On motion to quash 
the writ for defective service, held, that evidence was admissible to show that 
the place where the summons was left was not in fact the defendant’s residence. 
— Bond v. Wilson, 8 Kans. 228. 

See Money. 


SHELLEY’s 

Devise to ‘* my son R. during his life, and after his death to his issue, by him 
lawfully begotten of his body, to such issue, their heirs and assigns for ever. In 
case he shall die without lawful issue, then to my wife and my two sisters, during 
the life of each, and to the survivor, and, after the death of all of them, to W.” 
Held, that R. took but an estate for life. — Daniel v. Whartenby, 17 Wall. 639. 


Sate. — See Fraups, or, 2, 5; Guarpian; Partiss, 1. 
Separate Estare.—See Husspanp anp WIFE. 
Service. —See Rerurn. 


SHERIFF. 

1. Where the sheriff was required by law to advertise sales of land for non- 
payment of taxes, and to collect the expense of advertising in the bill of costs, 
for the use of the persons entitled, held, that he was liable to the publisher for 
the expense of advertising. — Moore v. Magee, 48 Miss. 567. 

2. A sheriff is not indictable for taking in good faith the property of A. on an 
execution against B. — State v. Tatom, 69 N. C. 35. 

See Monsey; Return. 

Stave. —See Marrice. 
Sorprer. — See PreroGative. 
Speciric Perrormance. — See Fraups, Stature or, 5. 


SraTuTe. 

Although a statute appears to be duly enrolled and certified by the proper 
officers, and published by authority as the law of the state, it is competent for a 
court to refer to the journals of the legislature to ascertain whether the statute 
actually was passed. Opinion of the Justices, 52 N. H. 622; and see the re- 
porter’s note, ib. 625. Acc. Osburn v. Staley, 5 W. Va. 85. (Berxsuire, P., 
dissenting.) Contra, People v. Burt, 43 Cal. 560. 

See Guarpian; REPEAL. 


Statute or Fraups.—See Fraups, SratTure or. 
Statute or Liwirations. —See Limitations, STaTuTE OF. 
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Stock. 


Bondholders of a railroad agreed to exchange their bonds for preferred stock, 
the same to be seven per cent stock, and to share with the common stock any 
surplus earned over seven per cent on both in any year. By an indenture made 
in execution of this arrangement, it was covenanted that holders of preferred 
stock should be entitled to a dividend of seven per cent per annum before any 
dividend was paid on other stock, and to an equal dividend with said other stock 
in the earnings beyond said seven per cent. The certificates issued to the pre- 
ferred stockholders purported to be made pursuant to the indenture, and to en- 
title the holders to receive all the net earnings divided each year under the 
indenture up to $7 per share, and to share in any surplus beyond $7 per share, 
which might be divided on the common stock. J/eld, that after the preferred 
stockholders received seven per cent, the common stockholders were entitled to 
an equal sum before the preferred ones got more. — Bailey v. Hannibal & St. 
Jo. R.R. Co., 17 Wall. 96. 

See DamaGes, 2; PLEDGE. 


SUBSCRIPTION. 

In consideration of an agreement by W. to build a hotel in a town, and of 
the benefits to accrue to them therefrom, certain land-owners in the town agreed 
to pay hima certain sum. Afterwards defendant, with others, signed a paper 
whereby each subscriber ‘‘ for himself agreed to give the sum set opposite his 
name,” to enable the contract with W. to be carried out. The hotel was built. 
Held, that defendant’s subscription was without consideration, and that he was 
not liable for it. — Culver v. Banning, 19 Minn. 303. 


Tax. 


1. By the law of Kansas, property is taxable to the person who holds it on 
the 1st of March. A resident of that state, having a large balance at a bank, on 
February 28th drew it all in legal-tender notes, exempt from taxation, and re- 
turned the notes, in a parcel sealed up, to the bank as a special deposit, and on 
March 3d took them out again, and deposited them in the ordinary way on his 
current account. Held, that he was taxable on the amount of his deposit. — 
Mitchell vy. Leavenworth County, 9 Kans, 344. 

2. Sale of mortgaged land for taxes, without notice to the mortgagee, held, 
invalid. — Whitehurst v. Gaskill, 69 N. C. 449. 

3. By act of Congress, railroad companies indebted for money for which in- 
terest-bearing bonds had been issued, were taxable on all interest payable on 
such bonds. A city lent to a railroad company money raised by the issue of its 
bonds, the interest on which the company undertook to pay. Held, that a tax on 
this interest was a tax not on the company, but on the city, and therefore uncon- 
stitutional. (Cxirrorp and Mitier, JJ., dissenting.) — United States v. Balt. 
& 0. R.R. Co., 17 Wall. 322. 

See ConsriruTionaL Law, 4; Constirurionat Law, Srare, 7. 


Tenant 1x Common. 


Ejectment. Plaintiff claimed title as one of several tenants in common. 
Defendant relied on a judgment obtained by him against all the tenants in com- 
VOL. 47 
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mon except plaintiff. Z7eld, that plaintiff was entitled to recover the whole prop- 
erty. — Williams v. Sutton, 43 Cal. 65. 


Tenant For Lire. —See Rute in SHELLEY’s Case. 
Tenant at SuFFERANCE.—See Notice To 
Time. — See ProciaMaTIoNn. 
Trover. — See DamaGces, 1, 2; Jus Postirmmu; War, 1, 2. 
Trust. — See PLepGe; Power; Precatory Trust. 
Trustee Process. — See Bankruprcy, 1; ForeigN ATracaMent. 


VENUE. 

Where a new county was set off, composed of parts of several counties, held, 
that an offence committed in the territory set off before the division, could be 
prosecuted only in the new county, — State v. Donaldson, 3 Heisk. 48. 

See ConstiruTionaL Law, Stare, 4, 5. 


Vor anp Vorpas_r. — See Dower, 1. 


Vorrer.—See Crrizen; Constirurionat Law, 3; ConstirutionaL Law, 
Srare, 1. 


WacGer. 


Defendants were captains of two coutesting parties at a squirrel hunt, where 
it was agreed that the losers should pay for suppers for both parties, and con- 
tracted with plaintiff for the suppers. Plaintiff knew that the suppers were ulti- 
mately to be paid for by the losers of the wager. Held, that he could recover of 
defendants the price of the suppers. — Winchester v. Nutter, 52 N. H. 507. 


War. 

1. The horse of plaintiff, a resident of Tennessee, was taken during the war 
by defendant, a soldier, by order of his superior officer, for the use of the United 
States army. Held, no conversion. — Thomasson y. Glisson, 4 Heisk. 615. 

2. The horse of defendant, a Union man, was captured by Confederate 
soldiers. An officer of the Federal army took away a horse from plaintiff, who 
had ‘* voted for the ordinance of secession,” and gave it to defendant. Weld, 
that defendant was liable to plaintiff in trover.— Moran vy. Smell, 5 W. Va. 
26. 

See Executor, 1; Forectosurr, 1; InteGan Conrracr; Jus Post- 
Money; Orricer, 3. 


Way. — See Evipence, 3; Excrrrion. 
Wut.— See Devise; Precatory Trust; Rute Case. 


WITNEss. 
An Indian who had no exact idea of an oath, but supposed he would be 
hanged if he told a lie, held, a competent witness. — Smith v. Brown, 8 Kans. 
609. 
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Worps. 


‘*Actually removing out of the County.” —See ATTACHMENT. 
“* Cash.” — See CHECK. 
Dwelling.” —See Insurance (Fire), 1. 
** Final Hearing.” —See Removat or Suits. 
** Person.” —See Corporation, 1. 


“Specialty or Agreement, Contract or Promise in Writing.” —See Lutitations, 
STATUTE OF, 2. 


Wrir. —See Return. 


= 
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DIGEST OF CASES IN BANKRUPTCY. 


[The present number of the Digest contains decisions reported in the National 
Bankruptcy Register, beginning with part 8 of Vol. VII., and including part 2 
of Vol. IX., together with selections from the latest State Reports.] 


ACCOMMODATION INDORSER. — See Act or Bankruptcy, 2. 
ACCOMMODATION Nores.—See Act or Bankruptcy, 2. 


Account Books. 
A bankrupt cannot have his discharge if he has failed to keep books of ac- 
count since March 2, 1867, so that an accountant can determine the condition of 
his business therefrom. — Jn re Schumpert (N. D. Miss.), 8 N. B. R. 415. 


Acr or Bankruptcy. 

1. Mere non-payment of a note for fourteen days, where the debtor denies his 
liability and satisfies the court that he has good reason to do so, and that there 
is at least doubt about his liability, does not constitute an act of bankruptcy. — 
In re Munn (N. D. Tl.), 7 N. B. R. 468. 

2. An accommodation note is not commercial paper, and an accommodation 
indorser cannot be adjudged bankrupt for failure to pay the note.— Jn re 
Clemens (U.S. C. C. E. D. Mo.), 9 N. B. R. 57. (Reversing decision of dis- 
trict court, s. c. 8 N. B. R. 278.) 

3. It is not an act of bankruptey for a debtor to suspend payment of his com- 
mercial paper for fourteen days if he is under injunction during that time by the 
bankruptcy court not to make any disposition of his property.— Jn re Pratt 
(U.S.C. C.), 9 N. B. R. 47. 

4, Failure without excuse to pay commercial paper for fourteen days consti- 
tutes an act of bankruptcy, and it is not necessary to allege the insolvency of the 
delinquent. — Jn re Guy Wilson (N. D. Ill.), 8 N. B. R. 396. 

See CommerciaL Paper, 1; FraupuLENT PREFERENCE, 7. 


AbgupicaTion Iv Bankruptcy. 

Adjudication was made November 6, and November 19 bankrupt moved to 
set aside. Refused, on account of delay in making the motion. — Jn re Neilson 
(E. D. Mich.), 7 N. B. R. 505. 

See JuRISDICTION, 20. 


ADVERSARY 


It seems an adversary suit against an insolvent person may be prosecuted to 
judgment up to the moment of bankruptcy, and the preference thereby gained is 
good unless there be complicity between the creditor and debtor. Per Brap- 
LEY, J., dissenting, in Buchanan v. Smith (U. 8. 8. C.), 7 N. B. R. 526. 
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AGREEMENT OF CrepITors. — See ComposiTIon, 1. 
Answer. — See PLeapinG, 2; Practice, 5. 


APPEAL. 


1. An appeal to the supreme court will not lic from a deeision of the circuit 
court in the exercise of its supervisory jurisdiction conferred by section 2.— 
Hall v. Allen (U.S. S. C.), 9 N. B. R. 6. 

2. In cases where the circuit court exercises supervision over the summary 
proceedings of the district court there is no appeal to the supreme court. — 
Marshall v. Knox et al. (U.S. 8. C.), 8 N. B. R. 97. 

3. No appeal from the action of the cireuit court in the exercise of the super- 
visory jurisdiction conferred in section 2 of the Bankrupt Act lies to the supreme 
court. — Mead v. Thompson (U.S. 8. C.), 8 N. B. R. 529. 

See 6. 


Arrest. — See Fipuctary RELATION. 


ASSIGNEE. 


1. No manner of voting in the choice of assignee by creditors is prescribed 
by the Bankrupt Act, and it is only necessary that the choice be distinctly ascer- 
tained. Creditors who have proved their claims may postpone the choice of 
assignee until other creditors have proved, if they choose, though the act intends 
that the assignee should be chosen as soon as possible, and a postponement by 
the register of proof of claims disputed is no ground for deferring the choice of 
assignee. In such ease the creditors whose claims were postponed may have the 
proceedings certified to the court, and, if the postponement is found erroneous, 
a new election may be ordered. — In re Lake Superior Ship, Canal, R.R., & 
Iron Co. (E. D. Mich.), 7 N. B. R. 376. 

2. A creditor agreed to pay the entire debts of some other creditors out of 
his own pocket if they would give him a power of attorney to vote at the 
election of assignee. He by such means got himself elected. Held, on the ree- 
ommendation of the register, that the official assignee be appointed instead. — In 
re Haas & Samson (S. D. N. Y.), 8 N. B. R. 189. 

8. Pending a petition in bankruptcy by M. against J., M. himself was ad- 
judged bankrupt. Held, that M.’s assignee eould be substituted in the proceed- 
ings against J.— In re Jones (D. Ind.), 7 N. B. R. 306. 

4, The condition of the bankrupt’s assets should be made known to the cred- 
itors by the assignee, if he knows they are ignorant of the same; and when he 
knows a bank has on deposit a large amount of money belonging to the estate, 
and the bank claims a set-off, it is sufficient cause for removing the assignee if he 
did not make known the fact to a creditor inquiring. Such removal may be made 
on a petition to the circuit court directing the district court to remove the assignee 
and to appoint a successor. — In re Perkins (C. C. N. D. Ill.), 8 N. B. R. 56. 

See ArracnMent ; Costs, 2; FRAUDULENT CONVEYANCE, 4; JURISDICTION, 
2,7, 11, 15, 17; Practice, 11; Proor or Cram, 10; Rent; State Law. 


ASSIGNMENT. 
Whether the assignment in a case of involuntary bankruptcy relates back to 
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the time of filing petition by the creditor, as to third parties, guere. — Lenihan 
v. Haman et al. (N.Y. 8S. C.), 8 N. B. R. 557. 


ATTACHMENT. 


The district court, on petition of the assignee in bankruptcy, issued a 
summons to show cause against a sheriff who some days prior to bankruptcy pro- 
ceedings had levied on property under a lien, and the goods were sold under 
proceedings on the summons; the assignee was held a trespasser, and the sale 
void. — Marshall v. Knox et al. (U.S. S. C.), 8 N. B. R. 97. 

See Lien. 

ATTORNEY. 


An attorney appeared for the bankrupt and waived important rights of his 
principals, the effect being to admit the allegations in the petition. Six months 
after, the bankrupt asked to have the proceedings set aside therefor. Held, that 
if the bankrupt had acted promptly, the motion would have been granted, but that 
the delay was fatal. — In re Republic Insurance Co. (N. D. lll.), 8N.B.R. 317. 


AvcTIONEER. — See SALE BY ASSIGNEE. 


Bartok AND BAILEE. 


Where a bailee, with the consent of the bailor, mixed the wheat of the latter 
with his own, and afterwards became bankrupt, held, that the bailor could only 
come in and prove as a general creditor for the value of his wheat. — Adams 
v. Myers (D. O.), 8 N. B. R. 214. 


BANKRUPT ACT. 
(Act of 1841.) 
See ContTiInGeNT 2; 


(Act of 1867.) 
§ 1.— See Insunction, 1; Jurispiction, 7, 8, 9, 17; Practice, 4, 6, 7. 
§ 2.—See Apreat, 1, 3; Insunction, 1; Jurtspicrion, 5, 7, 13, 15; 
TATION; Practice, 4, 7. 
§ 6. —See Jurispiction, 17. 

§ 8. —See Jurispicrion, 17; Practice, 6. 

§ 10.—See Petition Bankruptcy, 2. 
§ 13.—See AssIGNEF, 1. 


§ 14.—See Assignment; ConstirutionaL Law, 4; Discnarce, 6; Fravpv- 
LENT PREFERENCE, 9; Homesreap, 1; JurispictTion, 9; Lien; Lire 
SURANCE, 2; Practice, 4; Stare Law. 


§ 16.— See Assicnrr, 3; JURISDICTION, 9. 


§ 19. —See Contrncent Cram, 1; Inrancy; Payment; Proor oF 
Ciarm, 11. 


§ 20. — See DiscuarcGe, 6; Proor or CLam, 7. 
§ 21.— See Finvciary Retation; Inguncrion, 1. 
§ 22. — See Proor or Cram, 6. 
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§ 26.— See Discuaree, 1. 
§ 28. — See DistripuTION or ASSETS. 
§ 29. — See Discuarce, 8; FravpULENT PREFERENCE, 2. 
§ 31.—See DiscnareGe, 8. 
§ 33. — See Date or Cram; DiscuarcGe, 3; Finuctary REiation. 
§ 34.—See Discuareg, 5, 8. 
§ 35. —See Frauputent Conveyance, 1, 3, 6; FRAUDULENT PREFERENCE, 
6, 8, 9; Jurispicrion, 17. 
§ 36.—See Jurispiction, 5; PartTNERSHIP, 2. 
§ 37. —See Nationat Banks. 
§ 39.—See Acr or Bankruptcy, 4; Commerciat Paper, 1; FravpuLent 
ConvEYANCE, 2, 7; FRAUDULENT PREFERENCE, 6; [yFaNcy. 
§ 40. — See InsuncTIoN, 1. 
§ 41. See BurpeEn or Proor; Jury Triat; Practice, 5, 8, 13. 
§ 42.—See ASSIGNMENT. 
§ 48.— See Inrancy; or Bankruptcy, 2. 
§ 47. — See Costs, 2. 
AMENDMENT OF JULY 22, 1868. — See DiscnarGe, 3; Proor or Craim, 6. 
AMENDMENT OF JULY 14, 1870. — See Acr or Bankruptcy, 4; DiscHarer, 3. 


AMENDMENT OF JUNE 8, 1872.-—-See Constitutional Law, 4, 5; Home- 
STEAD, 2. 


AMENDMENT OF Marcu 3, 1873. —See ConstirutionaL Law, 1, 2, 4, 5, 63 
1. 
Bankruptcy. — See AssIGNMENT. 
Bankruptcy oF Piarntirr. — See or Bankruptcy, 2. 
Bona FIDE Purcuaser. — See FRauDULENT CONVEYANCE. 


BurveEn oF Proor. 
The onus is on the debtor to prove aflirmatively that the allegations in the 
petition are not true. — Jn re Price and Miller (E. D. Mich.), 8 N. B. R. 514. 
Catt Loan. — See Pracrice, 2. 
CHANGE or Vorr. — See Cuoice or AssIGNEE, 


CneEcK. 

A. fraudulently induced B. to take his check for $1000 as cash, knowing that 
the bank had refused his checks, and then preparing to go into bankruptcy. B. 
claimed the whole by petition, on the ground that the title to the money never 
vested in A. Held, that B. could only share pro rata.—In re King (Sup. C. 
Ga.), 8 N. B. R. 285. 


CuoIce or ASSIGNEE. 


A creditor may change his oral vote for assignee before he has signed the 
certificate of choice; and where it is charged that a creditor gave his vote for 


= 


— 
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assignee corruptly, the court will not remit the matter for a new election, unless 
it appear that the alleged corrupt vote produced the election. —Jn re Pfromm 
(E. D. Mich.), 8 N. B. R. 357. 


See AssiGNEE, 1; JurispicTion, 13; Proor or 5. 


Comiry. — See Proor oF Cram, 4. 


CoMMERCIAL Parer. 


1. Non-payment of commercial paper is a continuous act of bankruptcy, and 
an adjudication in bankruptcy may be made therefor more than six months after 
the paper became due. — Jn re Jacob Raynor (N. D. N. Y.), 7 N. B. R. 527. 

2. A., not being a merchant, entered a firm to benefit a relative, and closed 
up the business as soon as he found it unprofitable. After the dissolution he gave 
his note to a creditor by way of settlement. Held, not to be commercial paper. 

3. To a petition against a debtor charging him with an act of bankruptcy in 
suspending payment of his commercial paper, the debtor filed an answer denying 
his insolvency, and setting up that the paper in question was usurious. Demurrer 
to this answer was overruled. — Jn re Staplin (E. D. Mo.), 9 N. B. R. 142. 

See Act or Bankruptcy, 2, 3, 4; DiscuarGe, 9; Proor or Ciamm, 13. 


CoMPOSITION. 


1. Creditors agreed to take a certain per cent. of their several claims in notes 
at six months. One creditor secretly stipulated with the debtor that, as a con- 
sideration for his signing, the debtor would at once discount and pay his notes. 
Held, that the amount paid under that stipulation could be recovered by the 
assignee. — Bean v. Amsink (S. D. N. Y.), 8 N. B. R. 228. 

2. A preference paid to obtain signatures to a composition deed may be re- 
covered by an assignee in bankruptcy, by other innocent creditors, or by the 
debtor himself. — Bean v. Brookmire & Rankin (U. 8. C. C. E. D. Mo.), 7 
N. B. R. 568. 


Conruict or Laws. — See Jurispiction, 3. 
Consent. — See DiscuarGe, 4. 


ConstituTIonaL Law. 


1, The Amendment of March 3, 1873, is constitutional in cases where the pro- 
ecedings were begun after that date. — In re Everitt (S. D. Ga.), 9 N. B. R. 90. 

2. The Amendment of March 3, 1873, is constitutional. It does not destroy 
the uniform character of the bankrupt act. — In re Smith (N. D. Ga.), 8N.B.R. 
401. 

3. A homestead exemption law cannot protect property against a judgment 
and execution issued prior to the enactment of the law. To give it such a retro- 
spective effect would be to impair the obligation of contracts. — Gunn v. Barry 
(U.S. 8S. C.), 8 N. B. R. 1. 


4, The Amendment of March 8, 1873, is constitutional. — Zn re Kean et al. 
(W. D. Va.), 8 N. B. R. 367. 

5. The Bankrupt Act is not unconstitutional as lacking uniformity between 
the several states in the matter of liens. Nor are the Amendments of June 8, 


1872, and March 3, 1873, unconstitutional as being retrospective in their effects 
on liens. 
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6. The Amendment of March 3, 1873, allows exemptions, provided for by the 
state laws of 1871, in preference to judgments of state courts rendered subse- 
quent to the date of the amendment. As being declaratory of the bankrupt 
law, it is void. — In re Dillard (E. D. Va.), 9 N. B. R. 8. 


A creditor in Illinois attached a bankrupt’s property in February, and 
an adjudication in bankruptey was made in March following in New York, and 
the court in New York enjoined the creditor in Illinois from proceeding under 
his attachment. The latter disregarded the injunction and went on and sold 
the property, whereupon he was fined in a process for contempt in New York, 
the amount the property sold for, and the costs of the contempt proceedings 
including a counsel fee.— Hyde v. Bancroft & Steiner (S. D. N. Y.), 8N. B. 
R. 24. 

See InguncTION, 1; JurispicTion, 1. 


ConTEsTInG CLaim. — See Costs, 1. 


ConTINGENT CLarM. 


1. A guardian filed his account, showing a default therein, February 8, 1868. 
February 24 his surety was discharged in bankruptcy. eld, that the liability of 
the surety was not of a fiduciary character, and was a contingent claim which 
might have been proved, and which was extinguished by the discharge. — Jones 
& Cullom v. Knox (S. C. Ala.), 8 N. B. R. 559. 

2. In 1839 R. sold land in St. Louis, giving covenant of an indefeasible estate 
in fee. Previously, however, one T. owned the land, and when he sold it his 
wife did not release dower. In 1843 R. was discharged in bankruptcy, andin 1848 
T. died. In 1868 T.’s widow recovered a claim for her dower from the owners 
of the land, who then sued R. on his covenant. Held, that under § 5, Bankrupt 
Act of 1841, the claim was not provable against R. in bankruptcy, and hence was 

_ not discharged. — Riggin v. Magwire (U. 8. 8. C.), 8 N. B. R. 484. 


ConTINUING ConTRACT. 


Goods were deposited for storage before the depositor went into bankruptcy. 
After his discharge the goods continued to remain in store. eld, that the lia- 
bility to pay storage accrued from day to day, and the bankrupt must pay there- 
for from the date of his discharge.— Robinson v. Pesant et al. (C. of App. 
N. Y.), 8 N. B. R. 426. 


Costs. 


1. If a creditor procure the assignee to contest the claim of another creditor, 
and the claim is nevertheless established, the first creditor must pay all the costs 
of the suit.— In re Troy Woollen Company (N. D. N. Y.), 8 N. B. R. 412. 

2. A marshal can only charge for actual, not for constructive mileage. If he 
has two services to make in the same direction at the same time, he can charge 
mileage only once. If he has made disbursements beyond what he has received 
he may charge interest on the balance, but he cannot charge interest on his fees 


from the time he earned them. — Jn re Donahue & Page (E. D. Mich.), 8 N. B. 
R. 453. 
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3. Costs will be allowed in a suit brought by an assignee, though brought 
without sufficient cause, unless it plainly appear that the assignee acted in bad 
faith. — Coxe v. Hale (N. D. N. Y.), 8 N. B. R. 562. 

4, Expenses of a creditor in striving to obtain a preference in frustration of 
the Bankrupt Act cannot be allowed as a charge on the bankrupt estate. — Jn re 
Archenbrown (E. D. Mich.), 8 N. B. R. 429. 

5. Costs were allowed against a creditor who unreasonably contested a suit 
brought by the assignee to set aside a preference. — Warren v. Delaware, 
Lackawanna, and Western Railway Co. (N. D.N. Y.), 7 N. B. R. 451. 


CounsEL Freres. — See ConTEemMpr. 


Date or CLam. 

May 1, 1868, a tenant surrendered his lease and agreed with the landlord 
that the latter should rent the premises for as much as he could, and the tenant 
would make up the difference between the amount thus received and the amount 
that was to have been paid under the lease. At the time of the expiration of the 
lease the landlord recovered judgment for these balances. Held, that his claim 
accrued when the lease was surrendered, and so prior to January 1, 1869. — In 
re Swift (S. D. N. Y.), 7 N. B. R. 591. 


Deatu or Bankrurr.—See Survival or ACTION. 
Decree In Rem. —See Discnarce, 6. 
Derence or Bankruprcy.—See Discnarce, 5; or Bankruptcy, 1. 
Detay.— See Apsupication In Bankruptcy. 
Demurrer. — See 8. 


DISCHARGE. 


1. A bankrupt cannot decline examination under § 26 on the ground that he 
was discharged in bankruptcy more than two years previous. —Jn re Heath § 
Hughes (S. D. N. Y.), 7 N. B. R. 448. 

2. A debtor obtained his discharge in bankruptcy during the pendency of a 
suit in a state court, fraudulently concealing the bankruptcy proceedings from 
the plaintiff in said suit. Held, that, said plaintiff having had no notice in fact 
of the bankruptcy proceedings, the debtor was estopped from pleading his dis- 
charge in bar. — Batchelder v. Law (S. C. Vt.), 8 N. B. R. 571. 

3. If amajority mn number and value of the creditors of a bankrupt whose debts 
were contracted after January 1, 1869, consent in writing to his discharge, he 
will be discharged from all provable debts, no matter when contracted. — In re 
Hershman (E. D. Penn.), 7 N. B. R. 604. 

4, Creditors assented in writing, with others, to the discharge of the bank- 
rupt, and the consent of the required number was obtained, but on the day ap- 
pointed for the hearing two creditors claimed the right, without cause, to 
withdraw their consent. Denied. —Jn re Brent (U.S.C. C. E. D. Mo.), 8 
N. B. R. 444. 

5. A discharge is a good defence when properly pleaded in a state court, 
either at law or in equity, and the question of fraud in obtaining the discharge 
cannot be entertained. — Hudson et al. v. Bingham et al. (S. C. Tenn.), 8 N. B. 
R. 494. 
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6. A discharge in bankruptcy will not prevent a creditor from taking a decree 
in rem against a fund upon which he had obtained a lien by trustee attachment 
more than four months prior to commencement of proceedings in bankruptcy. — 
Stoddard v. Locke et al. (S. C. Vt.), 9 N. B. R. 71. 

7. The fact that the bankrupt wilfully concealed a part of his assets in the 
proceedings in bankruptey that led to his discharge, furnishes no ground for im- 
peaching said discharge in a state court. — Parker v. Atwood, 52 N. H. 181. 

8. A bankrupt’s discharge cannot be impeached in a state court. The bank- 
rupt law points out the method of setting aside the discharge, and no other is 
valid. — Alston v. Robinett (S. C. Tex.), 9 N. B. R. 74. 

9. A drawee of a bill of exchange dishonored it, and the indorser paid it. 
Between the time of dishonor and that of payment the drawee was discharged in 
bankruptey. Held, that the discharge was a good defence in an action by the 
indorser. — Hunt et al. v. Taylor et al., 108 Mass. 508. 

10. A creditor was fraudulently omitted from the bankrupt’s schedule, and 
had no knowledge of the proceedings in bankruptcy until after the discharge. He 
afterwards applied to the district court to have the discharge set aside. Pending 
that proceeding he was not allowed to impeach the discharge in an action on the 
same claim in the state court. — Burpee v. Sparhawk, 108 Mass. 111. 

See Account Books; ContinuinG Contract; FRaAvuDULENT PREFERENCE, 
2; Pueapine, 1. 

DiscoNnTINUANCE OF Bankruptcy ProceEpINGs. 


Where all but a few small claims of a bankrupt railroad company were bought 
in by the stockholders bond fide, the bankruptcy court exercised its discretion in 
suffering the proceedings to be dismissed on proper security being given for 
the settlement of the remaining obligations, which were required to be prosecuted 
with due diligence. — In re Indianapolis, Cincinnati, & Lafayette R.R. Co. 
(U.S. C. C. Ind.), 8 N. B. R. 302. 


Discretion oF Court. — See 20. 


DisMissaL OF Petition. 

Where there are no other creditors besides the petitioner, the petition will be 
dismissed upon tender of the full amount due with costs. — In re Sheehan (E. D. 
Mich.) 8 N. B. R. 353. 

DistRIBuTion Or ASSETS. 


Claims against the bankrupt's estate in favor of the United States are to be 
paid next after the costs. A penalty incurred for violation of the revenue laws is 
on the same footing. — In re Rosey (S. D. N. Y), 8 N. B. R. 509. 


Districr Court. — See Jurispiction, 8, 9. 
Dower. — See ContiInGeNT CLAIM. 
Exection or AssIGNEE.— See ASSIGNMENT, 1. 
Equity. — See Jurispicrion, 13. 
Error. — See Jurispicrion, 16; Manpamvs. 


EsTOPPeEL. 
A bankrupt is not estopped from claiming a homestead exemption by reason 
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of his having made a conveyance of the homestead property in fraud of his cred- 
itors, which conveyance was afterwards set aside. — Bartholomew v. West et al, 
(Neb. D.), 8 N. B. R. 12. 
See 2. 
Evipence. —See Burpen or Proor; Frauputent Conveyance, 5, 6; 
Norice or Insotvency; Partnersuip, 3. 


EXAMINATION OF Bankrupts. — See Practice, 1, 3, 10; Set-orr, 1. 
Execution. — See ConstiruTionaL Law, 3; JuRispICTION, 2. 


Fipucrary Revation. 

Bankrupt was agent for the sale of goods under an arrangement to account, 
and pay over the moneys received monthly. Held, that the funds thus received 
and not paid over did not form a debt created in a ** fiduciary character” within 
the meaning of § 33, and the bankrupt was not liable to arrest therefor. — Grover 
& Baker v. Clinton (W. D. Wis.), 8 N. B. R. 312. 

See Contincent 

— See Jurispiction, 6, 16. 
Fraup. — See DiscnarGe, 10; PLeapine, 1. 


FRAUDULENT CONVEYANCE. 


1. A bankrupt sold his goods out of the course of business at twenty-five per 
cent below cost, and the purchaser sold to a stranger at a slight advance, and the 
second purchaser was informed of all the circumstances. Held, that the assignee 
might have the sale set aside. — Walbrun v. Babbitt (U.S. S. C.), 9 N. B. R. 1. 

2. A conveyance that would be void for fraud as against creditors without 
regard to the Bankrupt Act, cannot stand, although made more than, six months 
prior to bankruptey. — Hyde v. Sontag et al. (D. Cal.), 8 N. B. R. 225. 

3. Where a deed was made more than four months prior to the bankruptcy 
of the grantor, but not recorded, and the state law did not require record as a 
condition precedent, but held conveyances, not recorded, good as between the 
parties and as to persons having notice, it was held, that the assignee could not 
upset the conveyance. — Seaver v. Spink (S. C. Ill.), 8 N. B. R. 218. 

4. A., a year after being adjudged bankrupt, conveyed real estate to B., a 
confederate; B. conveyed to C., a bond fide purchaser for value without notice. 
Held, that the deed could not be set aside as against C. at the suit of the assignee. 
— Beall vy. Harrell et al. (U.S. C. C. Ga.), 7 N. B. R. 400. 

5. Where fifteen years after a husband purchased some land he conveyed 
it to his wife through trustees, reserving the right to sell at any time without her 
consent, and giving the same power to the trustees, and she was given no power 
to sell or devise, and the husband was in pecuniary embarrassment when the deed 
to her was made, held, that the evidence did not show the conveyance to be 
bona fide, although it purported to be for debts owed to the wife, and at the suit 
of the assignee in bankruptcy of the husband the conveyance was avoided. — 
Fisher v. Henderson et al. (8. D. Miss.), 8 N. B. R. 175. 

6. Section 35 does not necessarily render void conveyances made by a debtor 
in failing circumstances, but only such as are shown to have been made with a 
fraudulent intent; and if such conveyances or transfers are in the ordinary course 
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of the bankrupt’s business the burden is on the party charging fraud to show it. 
— Tiffany v. Lucas (U.S. S. C.), 8 N. B. R. 49. 

7. Atrader, in order to meet his obligations, made sale of goods at a low 
price to a party knowing his insolvency. Held, that the sale could not be set 
* aside, the fraudulent intent on the part of the bankrupt being always essential to 
render such sales invalid. — Sedgwick v. Lynch (U.S. C.C.S.D.N.Y.), 8 
N. B. R. 289. 

8. A trust-deed was given by the debtor more than six months before peti- 
tion filed, and after petition filed the trustee sold the land. Held, that the sale 
was voidable but not void. — McGready v. Harris (S. C. Mo.), 9 N. B. R. 
135. 

See Esrorret; Jurispicrion, 11. 


PREFERENCE. 


1. A debtor within four months before the petition in bankruptcy was filed 
suffered her property to be sold on execution, the creditor having reasonable 
cause to believe the debtor insolvent. - Held, that the assignee might have a judg- 
ment against the creditor for the value of the property. — Christman v. Haynes 
(E. D. N. Y.), 8 N. B. R. 528. 

2. Payments made by the bankrupt in the course of business, in the honest ex- 
pectation that he can keep along, and with no intention to prefer one creditor to 
another, furnish no ground for refusing a discharge. — In re Brent (U.S. C. C. 
E. D. Mo.). 8 N. B. R, 444. 

3. The giving of security at the time of a loan by an insolvent person is not 
of itself a preference. — Clark y. Iselin et al. (U. S. C. C. S. DLN. Y.), 9 
N. B. R. 19. 

4. Petitioner claimed as for rent on a plantation leased to the bankrupt a pref- 
erence out of the fund in the assignee’s hands, on the ground that at the time of 
adjudication there was on the plantation property enough to satisfy his debt on 
which he had a lien, and which was sold by the assignee. Denied, on the ground 
that he had not enforced his lien at the proper time. — Austin v. O’Rielly (S. D. 
Miss.), 8 N. B. R. 129. 

5. A debtor, being insolvent, conveyed all his property to two creditors in 
trust to pay themselves and another in full, and afterwards other creditors pro 
vata as far as the property would go. Held, a fraudulent preference. — Siobaugh 
v. Mills et al. (D. Tex.), 8 N. B. R. 361. 

6. If a creditor prosecute his claim to judgment and execution, and levy on 
property, knowing his debtor to be insolvent, the lien thus obtained will not be 
vacated in bankruptcy unless the debtor do something more in aid of obtaining 
said lien than passively submitting to the proceedings against him, knowing he 
had no valid defence. “ Procuring ” and “ suffering,” in §§ 35 and 39, seem, taken 
in their connection, words of similar import. — Wilson v. City Bank of St. Paul 
(U.S. C.), 9 N. B. R. 97. 

7. A debtor gave a trust-deed upon property in lieu of a mechanics’ lien upon 
the same. Held, a mere change of security and no fraudulent preference. — Ja 
re Weaver (E. D. Mo.), 9 N. B. R. 132. 

8. The principal on a bond, in order to secure his sureties, obtained mortgages 
from a debtor of his, and turned them over to his sureties, Held, a preference 
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under the four months clause in § 35. — Smith v. Little (N. D. IL), 9 N. B. R. 
111. 

9. Any payment made to a creditor who has committed an act of bankruptcy, 
made after petition filed, is invalid, whether the debtor knew of the petition or 
not. Payment made to a creditor against whom no petition has been filed, al- 
though he is known to have committed an act of bankruptcy, is good. — Opinion 
of .the Attorney-General, 9 N. B. R. 117. 

10. C. conveyed property worth $50,000 to J. to secure a debt for $30,000. 
The debt was unpaid, and J. reconveyed to C. in accordance with a previous 
agreement. In less than a year after said reconveyance J. became bankrupt. The 
state law allowed a preference to be given creditors. Held, that C. was liable in 
an action by the assignee for the balance over the amount of the debt of $30,000. 
— Mitchell v. McKibbin (W. D. Penn.), 8 N. B. R. 548. . 
Apversary Suir; Composirion, 2; Jurispicrion, 11; Novice or Insot- 

vency; Proor or Ciam, 12. 


Growi1nG Crops. 


Growing crops ought to be entered as personal property in the bankrupt’s 
schedule. — In re Schumpert (N. D. Miss.), 8 N. B. R. 415. 


HoMESTEAD. 


1. Partners may have the exemptions provided for by the Bankrupt Act allowed 
out of the firm assets in case the individual assets are insufficient. — In re Mc- 
Kercher and Pettigrew (S. C. Dakota T.), 8 N. BR. 409. 

2. A bankrupt filed his petition in May, 1871, and was allowed a homestead ex- 
emption in August following. After the Amendment of June, 1872, he applied for 
the further exemption allowed thereby, though the balance of his real estate had 
been sold by the assignee. J/eld, that he was entitled to the additional exemption, 
and that the assignee should pay him an amount equal thereto. — Jn re Vogler 
(W. D.N.C.), 8 N. B. R. 132. 

See ConstituTioNaL Law, 1, 3, 4, 5, 6; Esrorret. 


HuvsBaND AND WIFE. 

By statute of Illinois husband and wife may be partners in business ; therefore, 
when the firm is adjudged bankrupt, creditors of the firm have a preference over 
creditors of the husband individually. — Jn re Kinkead (N. D. Ill.), 7 N. B. R. 
439. 

Inporser. — See Act or Bankruptcy, 2; DiscHarGce, 9; Promissory 
Nore; Proor or Cram, 13. 


Inrancy. 
The Bankrupt Act does not embrace the case of infants. Whether an infant 
may petition in respect of necessaries for which he is liable, quirre. (Jn re Book 
3 McLean, 317, doubted.) — In re Derby (S. D. N. Y.), 8 N. B. R. 106. 


INJUNCTION. 


1. The bankruptcy court has authority to enjoin summarily persons who are 
about to interfere with property in the custody of the officers of the court, as well 
as to punish such interference and contempt after it has occurred. — In re Ulrich 
eal. (S. D. N. Y.), 8 N. B. R. 15. 
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2. A mortgagee advertised the mortgaged premises for sale after bankruptcy 
of the mortgagor, the sale to be made upon the same terms as were fixed on a 
sale made previous to the adjudication, with the words ‘‘sold for account of 
whom it may concern” added. On the previous sale the purchaser, by advice of 
counsel, refused to take the property. Held, that the district court might enjoin 
such sale, and that the first sale had no effect on anybody’s rights. — Whitman v. 
Butler (D. R. 1.), 8 N. B. R. 487. 

See Conremrr; Res Apsupicata. 


InsoLvency. — See ASSIGNMENT. 
Inso_vent Laws. — See Junispicrion, 3, 14. 
Insurance. — See Lire Insurance, 1, 2, 3; Proor or Ciam, 10. 
Intent. — See Costs, 2; FraupuLeNt CONVEYANCE, 7. 


INTEREST. 

Interest may be computed and paid on claims of creditors from the date of 
adjudication, out of any surplus remaining in the assignee’s hands, after the debts, 
as found at the time of adjudication, are paid. — Jn re Town (E. D. Mich.), 8 
N. B. R. 40. 

See Proor or Crarm, 11. 


INTEREST OF JUDGE. — See JURISDICTION, 12. 


JUDGMENT. 

1. A debt may be proved in bankruptcy, though a suit on the same has gone 
to judgment since the commencement of bankruptcy proceedings. — Jn re Rosey 
(Ss. D. N. Y.), 8 N. B. R. 509. 

2. A fund in possession of a state court on which there is a lien by judgment, 
obtained bond fide prior to commencement of bankruptcy proceedings, ordered 
distributed to those entitled as against the assignee. — Biddle’s Appeal (S. C. 
Penn.), 9 N. B. R. 144. 


Jupicrary Act, § 11.— See JuRIsDICTION, 7. 


JURISDICTION. 


1. The lessor of premises ejected his lessee by process in the state court after 
a petition in bankruptcy was filed against the lessee, and before the assignee was 
appointed. J/eld, on application of the assignee, that the lessor put the property 
into the assignee’s hands, or be adjudged in contempt. — In re Steadman (N. D. 
Ga.), 319. 

2. Levy, before commencement of proceedings in bankruptcy, on execution 
from a state court defeats the claim of the assignee, except to the surplus after 
the execution is satisfied. So of a landlord upon a warrant of distress. — Wilson 
v. Childs, Aushutz v. Campbell, In re Weaver (W. D. Penn.), 8 N. B. R. 527, 

3. The bankrupt law supersedes the provisions of the state insolvent laws upon 
all points covered by the bankrupt law.— Jn re Reynolds (U. S.C. C. R.1.), 
9N. B. R. 50. 

4. A second mortgagee cannot take possession of the property mortgaged 
for the purpose of foreclosure, or to collect the rents and profits, if the bank- 
ruptecy court has assumed jurisdiction over the property of the mortgagor as 
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a bankrupt, even though the first mortgagee does not interfere. He must apply 
to the bankruptey court. — Hutchings et al. v. Muzzy Iron Works (D. Me.), 8 
N. B. R. 458. 

5. A member of a firm died, leaving a will, and making one of his copartners 
his executor to continue his interest in the firm. Afterwards this executor died 
intestate, and an administrator gave the bond required by law and took possession 
of the intestate’s interest in the firm. Subsequently petition in bankruptcy was 
filed against the firm, the probate court being still engaged in settling the intes- 
tate’s estate. Held, that the bankruptcy court would not assume juiniiation. _ 
In re Daggett (U.S. C. C. Mg): 8N. B. R. 433. 

6. A mortgagee, having knowledge of a petition in bankruptcy filed by the 
mortgagor, foreclosed and sold under his mortgage by process in the state court. 
Held, that the sale was void, and the mortgagee liable for contempt. — Phelps v. 
Sellick (E. D. Mich.), 8 N. B. R. 390. 

7. The circuit court has a jurisdiction under section 2 of the Bankrupt Act, 
supplementary to and not exclusive of its jurisdiction under the Judiciary Act. 
An assignee may sue in a state court, with the sanction of the district court 
where the bankruptcy proceedings are pending, and he may in like manner sue in 
another district court. 

8. Error to the supreme court by an assignee on a decision of a district 
court other than that where the bankruptcy proceedings were pending, that the 
court had no jurisdiction in a suit by such assignee to recover property alleged 
to have een conveyed in fraud of the Bankrupt Act. Decision of the district court 
reversed. -— Shearman v. Bingham et al. (U.S. S. C.), 7 N. B. R. 490. 

9. An assignee cannot maintain an action to recover assets in a district court 
other than that wherein the bankruptcy proceedings are pending. — Lamb v. Dam- 
ron (D. Minn.), 7 N. B. R. 509. 

10. Mortgagees ought to pursue their rights in the federal courts, though in 
some instances the latter may in their discretion allow proceedings on mortgages 
to go on in the state courts. — In re Ilenry Brinkman (S. D. N. Y.), 7 N. B.R. 
421. 

11. Bankrupt, being insolvent, transferred property by way of preference, 
such an act not being contrary to the state law. Held, that the assignee could 
maintain an action in the state court to recover the same. — Bingham v. Claflin 
et al. (S. C. Wis.), 7 N. B. R. 412. 

12. At the time of the failure of the bankrupt banking-house the presiding 
circuit judge had a deposit therein, and he sold his claim in good faith to a 
ereditor who wished thus to remove the judge’s disqualification to hear the case. 
Held (by the judge himself), that he was not disqualified to sit.— Jn re John 
Sime & Co. (U.S. C. C. Cal.), 7 N. B. R. 407. 

13. It was claimed that the district court erred in holding that no valid election 
of assignee had been had. Held, that the circuit court should not interfere in 
such a case, it not being one involving any principle of equity, and thus coming 
under the general superintendence conferred on the circuit court by section 2 of 
the Bankrupt Act. — Woods et al. v. Buckewell et al. (E. D. Mo.), 7 N. B. 
R. 4065. 

14. The district court has jurisdiction under the Bankrupt Act over the 
property of an alleged bankrupt, although proceedings have been begun in the 
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state courts under the state insolvent laws. —Jn re Safe Deposit and Savings 
Institution (N. D. N. Y.), 7 N. B. R. 392. 

15. Section 2 of the Bankrupt Act limits the concurrent jurisdiction of the 
circuit court to actions by or against the assignee, founded on an adverse interest 
claimed in some specific thing. Such jurisdiction does not cover the case of a 
simple debt. But the district court has jurisdiction of all actions between the 
assignet and third parties. — Bachman v. Packard (U. 8. C. C. 0.), 7 N. B.R. 
353. 

16. The circuit court may by writ of error sued out according to the Judiciary 
Act, but within ten days, review charges of the court to the jury claimed to have 
been erroneous in a jury trial in the district court. — Knickerbocker Ins. Co. v. 
Comstock et al. (U. 8. 8. C.), 8 N. B. R. 145. 

17. A state court has jurisdiction of a suit brought by an assignee to recover 
assets disposed of by the debtor in fraud of the Bankrupt Act. — Gilbert v. Priest 
(S.C. N. Y.), 8 N. B. R. 159. 

18. L. sued M. and J., partners, individually, on promissory notes of the firm. 
J. was non-resident, and L. sued out an attachment against him. M. became 
bankrupt, and L. sequestered funds in the hands of his assignee for money owing 
to J. from M. Held, that the court had no jurisdiction except to appoint a re- 
ceiver to represent J. in the bankruptcy court. —Jackson v. Miller (S. C. Cin- 
cinnati), 9 N. B. R. 143. 

19. An assignee cannot have a foreclosure sale made in a state court with 
the permission of the bankruptcy court, set aside. — Lenihan v. Haman (N.Y. 
8. C.), 8 N. B. R. 557. 

20. The state court is not ipso facto deprived of jurisdiction over the property 
of the bankrupt by an adjudication in bankruptcy. But the bankruptcy court 
has power to direct or suspend proceedings against the bankrupt in the state 
court, although it will not in its discretion interfere, except to protect the inter- 
ests of the bankrupt property, or to do justice as between the creditors. — In re 
Davis (D. Cal.), 8 N. B. R. 167. 

21. The district court may set aside a stipulation for discontinuance of bank- 
ruptey proceedings obtained by fraud, but a release given out of court after such 
discontinuance, though in consideration thereof, cannot be interfered with by said 
court. The proper state court might act on such release, and the stipulation for 
discontinuance in the bankruptcy court would be no defence.— In re Bieler 
(N. D. N.Y), 7 N. B. R. 552. 

See Appeal, 1-3; ATTACHMENT; ConTeMPT; InFaNcy; INJUNCTION, 1; 
Manpamus; Parrnersuip, 1; Practice, 4, 11, 12; Srare Court. 


Jury 


Where the next term of court would not occur for a year, it was ordered, 
under section 41, that the issue be tried before a special jury the next week. —~ 
In ve Hawkeye Smelting Co. (S. C. Utah), 8 N. B. R. 385. 


Lacues. — See ATTORNEY; PLEA or Bankruptcy, 1. 
LANDLORD AND TENANT. — See RENT. 
Levy on Execution. — See Perition 1n Bankruptcy, 1, 
VOL. VIII. 48 


| 
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Lien. 

An attachment made under a statutory lien to secure property enough to sat- 
isfy the final judgment and to fix the amount of the lien, is good, although made 
within four months of bankruptcy. — Marshall vy. Knox et al. (U.S. 8. C.), 8 
N. B. R. 97. 

See ArracuMENT; ConstiruTIONAL Law, 5; DiscuarGe, 6; FRavDULENT 
PREFERENCE, 4, 6, 7; JUDGMENT, 2. 


Lire Insurance. 

1. Where a creditor took a life insurance policy as security for a debt, he was 
allowed to prove the amount of his debt, less the cash surrender value of the 
policy only. — In re Newland (S. D. N. Y.), 7 N. B. R. 477. 

2. S., a wife having property of her own, effected a policy on her life paya- 
ble to her husband, and paid one premium herself, when the husband was adjudi- 
cated a bankrupt. Afterwards she paid two more premiums, and then died, the 
husband having meantime been discharged in bafikruptey. eld, that the hus- 
band and not the assignee was entitled to the proceeds of the policy. — Jn re 
Owen & Murrin (U.S.C. C. Mo.), 8 N. B. R. 6. 

3. A creditor had the bankrupt’s life insured pending proceedings to secure 
his debt, paying the premiums himself. He proved his debt and took dividends, 
Before the termination of proceedings the bankrupt died, and the creditor re- 
ceived the full amount of the debt from the company. J/eld, that the assignee 
was entitled to the surplus after the creditor had deducted enough (with the 
dividends) to satisfy his claim and the payments of premiums made by him. — Jn 
re Newland (S. D. N. Y.), 9 N. B. R. 62. 


LimiraTion. 


The two years mentioned in section 2 within which actions named therein may 
be brought, applies only to suits over which the cireuit court by said section has 
concurrent jurisdiction. Suits for ordinary debts due the bankrupt prior to adju- 
dication are not included. — Smith v. Crawford (S. D. N. Y.), 9 N. B. R. 38. 


Manpamvus. 


Mandamus, not writ of error, is the proper method of applying for the aid 
of the supreme court where the circuit court has, for want of jurisdiction, dis- 
missed a writ of error properly sued out. — Knickerbocker Ins. Co. ¥. Comstock 


et al. (U.S. S. C.), 8N. B. R. 145. 


Marriep Women. 
A married woman may be adjudged a bankrupt if she has power to make con- 
tracts, not otherwise. — Jn re Rachel Goodman (1). Indian T.), 8 N. B. R, 380. 
See Huspanp anp Wire; Security. 
Marsuat’s Frees. —See Costs, 2. 
MiLeaGe. — See Costs, 2. 
Mrxors. — See Invancy. 
— See Ixsuncrion, 2; Jurispicrion, 4, 10. 
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Nationat Banks. 


The Bankrupt Act does not apply to national banks, notwithstanding section 
$7.—Smith et al. v. Manufacturers’ National Bank (N. D. Ill.), 9 N. B. R. 122. 


NON-PAYMENT OF Notre. — See Act or Bankruptcy, 1. 


Norice or INSOLVENCY. 


A creditor is chargeable with notice of his debtor’s insolvency, if such facts 
were brought to his attention as would put a reasonably prudent man on his 
guard; and it is sufficient to charge the creditor thus if he knew that the debtor 
had not paid his obligations as they became due in the regular course of business, 
and a preference gained under such circumstances is void. — Buchanan et al., 
Receiver, &e., of the Cascade Paper Manufacturing Co. of Penn Yan v. Smith, 
Assignee of said Company (U. 8.8. C.), 7 N. B. R. 513. 


PaRTNERSHIP. 

1. One partner of a firm died, and the property of the firm under the state law 
was placed in the hands of his administrator by the probate court. Held, that 
on a petition in bankruptcy against the other partners the bankruptcy court 
would not take the settlement out of the probate court, and would not entertain 
the petition. — Jn re Daggett et al. (E. D. Mo.), 8 N. B. R. 287. 

2. Where there are partnership and individual debts, and there are no part- 
nership assets, and no solvent partner, the debts of the firm and of the individual 
members can be proved, and the estate is to be distributed pari passu among the 
creditors. (Howe v. Lawrence, 9 Cush. 354; Somerset Potter Works v. Minot, 
10 Cush, 592, disapproved.) — Jn re Knight (E. D. Wis.), 8 N. B. R. 436. 

3. If a person share in the profits of a firm, the fact is primd facie proof that he 
1s a partner ; but that conclusion may be negatived by evidence that he received 
such share by way of wages or interest on money lent to the firm. — Jn re Fran- 
cis & Buchanan (O. D.), 7 N. B. R. 359. 

4. A partnership creditor, with a claim on the individual as well as partner- 
ship assets of the partners, must, if there are individual creditors, exhaust the 
partnership assets before resorting to the individual assets. If there are no indi- 
vidual creditors, he may resort to either set of assets. — In re Lewis (W. D. Va.), 
8 N. B. R. 546. 

See CommercraL Paper, 2; Homesreap, 1; Huspanp anp Wire; Juris- 
DICTION, 5. 


PAYMENT. 


A surety conforms to section 19 by giving his note, provided the note is ex- 
pressly accepted in payment. — Jn re George B. Morrill (D. Nev.), 8 N. B. R. 
117. 


PayMENT IN THE CouRsE or — See FraupULENT PREFERENCE, 2. 
PersonaLt Property. — See Grow1nG Crops. 


PETITION IN BaNnKRUPTCY. 


1. A judgment creditor may file a petition in bankruptcy after he has levied 
on property to satisfy his judgment. The petition, however, operates as a waiver 
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of further proceedings on the levy, and he must go on in bankruptcy. — In re 
Sheehan (EE. D. Mich.), 8 N. B. R. 345. 

2. A petition in bankruptcy may be sworn to by the fully authorized agent or 
attorney of the petitioning creditor, nothing in the act or orders in bankruptoy 
forbidding it. — Zn re Raynor (N. D. N. Y.), 7 N. B. R. 527. 


Piea or Bankruptcy. 

1. The defence of bankruptcy is purely legal and not equitable, and laches 
in pleading it is therefore fatal. — Medbury v. Swan (N.Y. C. of A.), 8N.B. R. 
537. 

2. A. began a suit, and afterwards filed a voluntary petition in bankruptcy. 
An arrangement was made and completed, under section 43. Afterwards the 
defendants in the original suit pleaded plaintiff's bankruptcy. Plea over- 
ruled. — Conner v. The Southern Express Co. (S. C. Ga.), 9 N. B. R. 138, 


PLEADING. 

1. Declaration on contract of sale; plea, discharge in bankruptcy ; replica- 
tion, that the debt was created by the fraud of defendant. //eld, that the plain- 
tiff may make such replication notwithstanding the form of action. — Stewart v. 
Emerson (S. C. N. H.), 8 N. B. R. 462. 

2. A paper filed in the words of form 61 raises the general issue, and no rep- 
lication is necessary, in spite of Jn re Sutherland, 1 N. B. R. 140. It also 
entitles the defendant to a jury trial. — In re Hawkeye Smelting Co. (S. C. Utah), 
8 N. B. R. 385. 

See DiscnarGe, 5; Pracrice, 12. 


PRACTICE. 


1. The district court may, in furtherance of justice, order an examination of 
the debtor after petition filed and before adjudication. — In re Salkey & Gerson 
(N. D. Ill.), 9 N. B. R. 107, 

2. The holder of stock hypothecated to secure call loans applied to the bank- 
rupt court, after the bankruptcy of the pledgor, for leave to sell the stock and 
retain the amount of the loans, and turn the balance over to the court. Held, that 
it could be done,without leave. — In re Grinnell (S. D. N. Y.), 9 N. B. R. 137. 

3. A bankrupt may be examined by the assignee for the purpose of eliciting 
information on which to base a suit by the assignee against a third party. — In re 
Dole (S. D. N. Y.), 7 N. B. R. 538. 

4. If property is attached on mesne process from a state court within four 
months before proceedings in bankruptcy, the proper course is for the assignee to 
apply to the state court and not to the federal court to have the property turned 
over to him. — Johnson v. Bishop (C. C. Iowa), 8 N. B. R. 533. 

5, An answer to a creditor’s petition need not be in writing or verified, to 
entitle the defendant to a hearing by the court or to a jury trial. All he need dois 
to appear and deny the allegations in the petition, though the better method is to 
put the answer in writing, and conclude with his demand for a jury, or for a hearing 
by the court. — Jn re Heydette (E. D. Mich.), 8 N. B. R. 352. 

6. Jurisdiction to foreclose mortgages on the bankrupt’s estate is not one of 
the summary powers mentioned in section 1. In such a case suit must be brought 
in order that all parties may be heard, and, if necessary, an appeal may be had 
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under section 8. The appeal there mentioned refers to the class of cases men- 
tioned in section 2, third paragraph. Such appeals are to be made only from 
Jinal decrees, not from interlocutory decrees. — In re Casey (C. C. Vt.), 8 N. B. 
R. 71. 

7. The application for review mentioned in section 2 applies inter alia to 
the class of cases named in section 1, where summary proceedings in the district 
court may be had. ‘The application ought to specify wherein the proceedings in 
the district court were erroneous, and not merely state that there was error. 
There is no limitation of time within which such a review may be sought. A 
notice of appeal is not a proper process for reviewing summary proceedings under 
section 2. — Jn re Casey (C. C. Vt.), 8 N. B. R. 71. 

8. On the return day of a rule to show cause why a debtor should not be 
adjudged bankrupt, he filed a general demurrer. This was adjudged frivolous, 
when he asked leave to file a general denial and to have a jury. //eld, that by 
demurring as he did, he waived his right to ask for a jury and to file a general 
denial, and that it was disereticnary with the court whether to grant him leave or 
not. — In re A. Benham (U. 'T.), 8 N. B. R. 94. 

9. Where a debtor on a return day of a rule to show cause why he should not 
be adjudged bankrupt entered an appearance and got a continuance, and on the 
. day to which the matter was continued asked leave to file a general denial and to 
demand a jury, held, that he had waived his right thereto by failing to get special 
leave on the return day. The court in its discretion permitted him to file his 
denial. -- Jn ve Sherry (U. T.), 8 N. B. R. 142. 

10. One creditor cannot object to questions put by another creditor to the 
bankrupt in the examination of the latter. A witness as such will not be allowed 
counsel. — In re Stuyvesant Bunk (S. D. N. Y.), 7N. B. R. 445. 

11. A judgment allowing homestead, made a few days before bankruptcy pro- 
ceedings were begun, in a court of a state where appeals were held to suspend the 
judgment merely, was appealed from. Held, that the bankruptcy court could not 
interfere; but that the assignee ought to make himself a party, and ascertain his 
rights in the state suit.—Ja re Mosely, Wells, & Uo. (S. D. Ga.), 8 N. B. R. 
208. 

12. In a suit brought by the assignee in a state court against a third party to 
recover property alleged to. have been conveyed in fraud of the Bankrupt Act, 
the defendant's plea of invalidity of the proceedings in bankruptcy is valid, — 
Stuart v. Aumueller et al. (S. C. Iowa), 8 N. B. R. 541. 

13. A court may require that the answer in eases of involuntary bankruptcy 
be verified as in common-law actions. — In re Findlay (W. D. Wis.), 9 N. B. R. 
83. 

See Appeal, 1; AssIGNEE, 4; BurpeN or Proor; Discovery; Jury 
TriaL; Partnersuip, 1; or Bankruptcy, 1; Set-orr, 1. 


PREFERENCE. — See FRAUDULENT PREFERENCE. 


PrixcipaL AND AGENT. 


Unless a contract is made solely on the credit of the agent, resort may be had 
to the principal to enforce performance thereof.—In re Troy Woollen Co., 
8 B. R. 412. 


See Fipucirary RELATION, 
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Principat AND SurETY. —See PayMEnNT. 
Prosate Court. — See JurRISDICTION, 5. 


Promissory Nore. 


The indorser is discharged by an agreement for extension of time between 
debtor and creditor, unless the latter makes an express stipulation at the time 
that he does not discharge the indorser ; and the burden is upon him to show such 
stipulation. — Jn re Granger & Sabin (E. D. Mich.), 8 N. B. R. 30. 

See Act oF Banxruprcy, 1; PayMeNT. 


Proor or Cram. 


1. Proof of claim of a savings bank was ordered to be expunged, on the ground 
that the officers of the bank had no authority to discount the notes from which 
the claim arose, and by statute the bank funds could not be so used.— In re 
Jaycox & Green (N. D. N. Y.),7 N. B. R. 578. 

2. A secured creditor ought to prove his debt and set forth the security, and 
doing so does not prejudice his resort to the security, A sale of the security, 
however, cannot be made before the appointment of an assignee, as the assignee 
has a certain right of election as to the disposition of the security.— Ja re Grinnell. 
& Co. (S.D.N. Y.), 9 N. B. R. 29. 

3. Where a clause in a policy of reinsurance, issued by one insurance com- 
pany to another, read, ** loss, if any, payable at the same time, and pro rata with 
the insured,” he/d, that the company reinsured was entitled to prove the entire 
amount of the reinsurance, though it had itself’ paid only eighty-five per cent of 
its own liability. — Jn re Republic Ins. Co. (N. D. Ill), 8 N. B. R. 197. 

4. A foreign receiver of a corporation may prove a claim against an estate in 
bankruptcy. — Jn re Republic Ins. Co. (N. D. Ill.), 8 N. B. R, 197. 

5. The claims of the officers of a bankrupt company or corporation ought not 
to be proved till after the election of assignee. — In re Lake Superior Ship Canal 
RR. & Iron Co. (E. D. Mich.), 7 N. B. R. 376. 

6. Proofs of claim can be made before a commissioner as well as before a 
register, provided he is within the judicial district where the proceedings are had, 
or where the creditor lives. — Jn re W. B. Merrick (E. D. Mich.), 7 N. B. R. 459, 

7. Where a party had a claim of $25,000 on an unsecured note, and one of 
160,000 on notes secured by mortgage, he was not admitted as a creditor, or 
to vote for assignee on the latter, until the value of the security was duly ascer- 
tained under section 20. — Jn re S. Hanna (S. D.N. Y.), 7 N. B. R. 502. 

8. If a creditor receive a preference on a claim which cannot be divided, or 
which is entire, he must surrender all his preference before he can prove any 
claim. But if he has several disconnected claims, it is competent for him to 
prove as to those on which he has received no preference, without surrendering 
his preference ; and he may surrender and prove on a part of those for which he 
has received a preference, without surrendering the balance of his preference. — 
In re D. G. Holland (E. D. Mich.), 8 N. B. R. 190. 

9, Where a debt was void on account of being in violation of the Oregon 
usury laws, held, that it could not be proved in the district court against the bank- 
rupt’s estate. — In re B. Hock (D. O.), 8 N. B. R. 78. 
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10. A creditor of a bankrupt insurance company failed to file his proof of 
claim within twelve months, as required by the policy, and did not furnish proof 
of loss as required therein. Held, that though the company might have waived 
these formalities, the assignee could not, and the claim was rejected. — In re Fire- 
men’s Ins. Co. (N. D. Ill.), 8 N. B. R. 123. 

11. Where A. lent R. money for three years at thirty per cent, and took a mort- 
gage for the principal and twelve per cent interest, and R.’s note for the other 
eighteen per cent, payable in three years, and at the end of a year R. became 
bankrupt, A. was allowed to prove his unsecured note less a rebate of interest 
at thirty per cent, and not at ten per cent, the legal rate, as claimed by A. — Jn 
re Riggs, Lechtenberg, & Co. (U. T.), 8 N. B. R. 90. 

12. A creditor is not barred from proving a claim which he, knowing his 
debtor to be insolvent, has sued to judgment, execution, and levy, unless he thus 
acted with a view to obtaining a preference in fraud of other creditors. — Coxe v. 
Hole (N.D.N.Y.), 8 N. B. R. 562. 

13. An indorser of paper of the bankrupts had a mortgage on their property, 
conditioned for payment of the indorsed paper, and for indemnity of the in- 
dorser. The holders of the paper proved their claim as unsecured. When they 
took the paper they were ignorant of the mortgage. Held, that the entire debt 
could not be proved as unsecured without a release by the holders of their equity 
in the mortgage security, such security taken by an indorser or surety being 
always held to be for the benefit of the creditors, whether he knew of it or not. 
If at the time of proof of claim the ereditors did not know of the security, they 
may withdraw their proof, and make proof as secured creditors. But if they 
have taken a dividend on their claim as unsecured, they must be held to abide by 
their first proof, otherwise other general creditors would be prejudiced. — Jn re 
Jaycor & Green (N.D.N. Y.), 8 N. B. R. 241. (See 7 N. B. R. 303.) 

See AssiGNer, 1; Barton anp Batter; Costs, 1; JupGMENT, 1; Lire 
Insurance, 1; Security. 


Ratirication. —See Utrra Vires. 
Recrrver. — See Proor or Cram. 
ReGIsTRATION, — See FraupuLENT CONVEYANCE, 3, 
ReINsuraNnce. — See Proor or 3. 
Our OF Court. —See JurispicrTion, 2, 
ReMOvVAL OF AssIGNEE.— See ASSIGNEE, 4, 


Renewat or Norte. 


Where a note given in 1863 was given up, and a new one given each year 
until 1870, it was held not to be a debt contracted prior to January 1, 1869. — 
In re Schumpert (N. D. Miss.), 8 N. B. R. 415. 


Rent. 


1. An assignee should pay the rent of premises of which he has taken possession 
up to the full value of the goods remaining thereon and liable to be taken on dis- 
tress. — Longstreth v. Pennock et al. (U.S. C. C. Penn.), 7 N. B. R. 449. 


750 DIGEST OF CASES IN BANKRUPTCY. 


Res Apgupicata. 

A creditor set up certain specifications in opposing the bankrupt’s discharge. 
The court held the same not proved. Afterwards the assignee brought suit in a 
state court, relying substantially upon the same specification. //eld, that the 
bankruptey court would not enjoin the assignee from proceeding on the ground 
that the matter was res adjudicata, but would let the whole matter go on in the 
state court.— In re Penn et al. (S. D.N. Y.), 8 N. B. R. 93. 


Review. —See Practice, 7. 


SaLe By ASSIGNEE. 

The law intends that the assignee shall sell the property himself, and if he 
employs an auctioneer, he must either get leave from the court beforehand, or, if 
not, he must show plainly the necessity of such employment before he can have an 
allowance therefor. — In re Sweet et al. (E. D. Mich.), 9 N. B. R. 48. 


Sate By Suerirr. 

A sheriff who, after proceedings are commenced in bankruptcy wherein an 
assignee is appointed, levies execution upon and sells property which was of 
the bankrupt, is liable to the assignee, notwithstanding he pays the proceeds of 
the sale to the creditors before he has actual notice of the baukruptey. — Miller 
v. Brien (U. 8. C.C. S. D. N. Y.), 9 N. B. R. 26. So, In re Grinnell & Co. 
(Ss. D. N. Y.), 9 N. B. R. 29. 


or PLepGe. — See Practice, 2. 
Savincs Bank. See Proor or 
ScuepuLe. — See Grow1nG Crops. 


Security. 

Bankrupt and his wife conveyed the real property of the latter in trust to 
secure a claim of his creditors. Wife died, leaving heirs. Held, that the claim 
should be proved and allowed as a seeured claim, and the court would afterwards, 
on proper motion, see to the application of the security and surplus. — In re 
Hartel (W. D. Mo.), 7 N. B. R. 559. 

See FraupuLENT PREFERENCE, 3; Lire Insurance, 1; PrRoor or Cram, 2, 
7, 13. 

SET-oFF. 


1. A bankrupt refused to be sworn, on the ground that the claim of the 
creditor, which had been duly proved and was unimpeached, should be set off 
against an alleged claim of the bankrupt against said creditor. Held, no ground 
for refusing to be sworn and examined. —In re Kingsley (S. D. N. Y.), 7 
WN. B. R. 558. 

2. An insurance company was organized under a state statute, and allowed to 
do business on ten per cent of the stock being paid in in cash and the balance in 
secured notes of the stockholders. A stockholder, who had a claim for loss 
against the company, was not allowed to set it off against his liability on the note 
so given by him for stock, in bankruptcy proceedings against the company. — 


Scammon v. Kimball (U.S. C. C. N. D. Ill.), 8 N. B. R. 337. 
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Specrat Deposir. 

M. sent H. cash to pay a note as soon as the note was sent him. H. gave M. 
credit for the money with his own in his books. The note was sent to H., and while 
waiting for instructions as to remitting the money in payment thereof, he became 
bankrupt. On petition of M. in the bankruptcy court to have the money paid 
him, as being a special deposit, held, that the money having been mingled with 
that of the bankrupt in his own business, M. had no other resort but to come 
in as a genera! creditor.— Ju re Hosie (E. D. Mich.), 7 N. B. R. 601. 


Strate Courts. 

An assignee may bring a suit in equity in a state court if the equity on which 
the suit is based is recognized by the law of the state as well as by a United 
States statute. Ifence a bill in equity to set aside a conveyance void as against 
the Bankrupt Act, brought by the assignee in a state court, will not be entertained, 
nor will a suit against an assignee by a person claiming adversely; and a state 
court cannot take jurisdiction to enforce a statute penalty of a foreign state or of 
the United States. — Voorhees v. Frisbie (S. C. Mich.), 8 N. B. R. 152. 

See Discnarce, 8; Jurispicrion, 1, 6, 7, 10, 11,17, 19-21; Pracricr, 11; 
Res ApJupIcaTa. 

Srate Law. 

By a Missouri statute a sale of personal property without delivery is void. 
Hdd, that the Supreme Court of the United States will follow the highest state 
court in construing this statute, and that the assignee ought to recover the prop- 
erty conveyed in violation thereof. — Massey et al. vy. Allen (U. 8S. S. C.), 7 
N. B. R. 401. 

See FraupuLent Conveyance, 3; Jurispiction, 14; Proor or Cram, 9. 
SusstiruTion OF AssiGNEE IN Petition IN Bankruptcy. — See ASSIGNEE, 3. 
Summary Procreepines. — See AppeaL, 2; Practice, 7. 

Surety on Bonp. — See ContrinGent 1. 
Surp.us. — See Inrerest. 


Survivat or Action. 
The debtor died after the service of the rule to show cause and before adju- 


dication. Held, that the proceedings must abate. — Frazier & Fry v. McDonald 
(W. D. Penn.), &N. B. R. 237. 


Tenant. —See Rent. 
TRANSFER OF Stock.—Sce Waiver, 1. 
Trust. — See FraupuLent Conveyance, 5. 


Utrra Vines. 


A president of a corporation exceeded his power in executing a deed of trust 
of corporation property as security for a loan more than four months prior to 
bankruptey proceedings. Within the four months the corporation ratified the 
action of the president. Held, that the deed dated from the ratification and not 
from the original execution. — In re Kansas City Stone and Marble Manufac- 
turing Co. (W. D. Mo.), 9 N. B. R. 76. 

See Proor or Cram, 1. 
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Untrormity or Bankrupt Law. — See ConstrrutionaL Law, 2. 
Usury. See CommerciaL Paper, 3; Proor or Cram, 9. 
VERIFICATION OF ANswWerR. — See 13. 
Vorwan_e Sate. — See Frauputent ConveyANceE, 8. 
Vore or Creprrors. —See AssiGNeE, 1. 


Warver. 

1. A company may waive its provision that a transfer of stock, to be valid, 
must be made on the books of the company, and if such waiver be made at the 
suggestion or with the acquiescence of the transferee, the latter will be liable as a 
legal stockholder. — Upton v. Burnham (N. UD. Ill.), 8 N. B. R. 221, 

2. A petition of bankruptcy by a bank was signed by the eashier without any 
verification of authority, and the debtor moved to vacate the order to show cause 
on that ground, but, pending the motion, put in a denial of the act of bankruptey 
charged and demanded a jury trial. Held, that the motion to vacate was on valid 
ground, but was waived by the denial and demand for a jury trial. — Jn re Me- 
Naughton, 8 N. B. R. 44. 

See Peririon In Bankruprcy, 1; Practice, 8,9; Proor or Ciaim, 10. 


Warenuoust Srorace.— See Continutna Contract. 
Wixpixe Ur.—See Commerciat Paper, 2. 
— See Practice, 10. 
Worps. 
* Procuring,” —** Suffering.” —See FravupuLent PRrerereEnce, 6. 


Wrir or Error. 


A writ of error and supersedeas do not prevent the judgment being a debt 
provable in bankruptey. — Jn re Shehan (E. D. Mich.), 8 N. B. R. 345. 
See Jurispicrion, 16. 
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BOOK NOTICES. 


A Selection of Legal Maxims, classified and illustrated. By Hersert Broom, 
LL.D., of the Inner Temple, Barrister-at-law, Reader in Common Law 
to the Inns of Court. Seventh American, from the fifth London edition, 
with references to American Cases. Philadelphia: T. & J. W. Johnson 
& Co. 1874. 


Tue value of a book of this kind has been well understood since the time 
of Lord Bacon, who was the first English lawyer to publish a collection of 
maxims, with a preface setting forth its advantages; and nothing, he says 
elsewhere, contributes more to the certainty of the law than a good and 
careful treatise on the different rules of law. Such a treatise is this of 
Mr. Broom; and that the profession appreciate it is shown by the numerous 
editions through which it has passed, which have been distinguished by con- 
tinual enlargement and improvement. It now contains nearly all the most 
familiar quotations of the law, clearly explained and abundantly illustrated. 
It is rather a singular fact that none of the maxims of the English law, so far 
as they appear in this book, are expressed in the English language. Certainly 
there are a few which might well have found a place in the collection, though 
wanting the grace of that peculiar dialect, ‘‘ known to the sages of the law, 
but not allowed by grammarians, nor having any countenance of Latin.’”? On 
the whole, however, the collection is very complete. ; 

This is a good reprint of the last London edition. We do not observe, as 
we were led by the title-page to expect, any American cases other than those 
cited by the author. The editor has corrected some of the references to 
these, which were wrong in the original; but, beyond this, his labors seem to 
have been confined to adding to the citations of the English reports references 
to the volumes of the Philadelphia reprint known as the ‘* English Common 
Law Reports;’’ additions which certainly do not increase the beauty of the 
book, nor, we think, its value. 


Index of the Special Railroad Laws of Massachusetts. By Epwarp L. 
Pierce. Boston: Wright & Potter, State Printers, corner of Milk and 
Federal Streets. 1874. 

Tur members of the Massachusetts Legislature who in 1833 chartered the 

‘ North American Steam-Coach Company,’’ with ‘* corporate powers for using 

carriages propelled by steam on common or other roads,’’ probably did not 

foresee that in less than forty years the ‘‘ other roads’’ would become so 
numerous that a mere index to the legislation regulating their use would fill 

a volume of five hundred pages; and when on the same page in the author’s 

book with the synopsis of this early act we see the act of 1867, which incor- 

porated the *‘ Pneumatic Despatch Company of Massachusetts,”? with power 
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to construct tubes for the conveyance of parcels, merchandise, and property, 
to which a later act adds the right to convey passengers, we are tempted to 
wonder whether, forty years hence, the railroad of to-day will seem as anti- 
quated by the side of the pneumatic tube as the coaches of the North 
American Steam-Coach Company would look beside a palace car. So much, 
at least, of food for speculation we owe to Mr. Pierce; but it is not as a 
speculative work that his book is chiefly valuable. 

The railroad legislation of Massachusetts had become so voluminous that in 
1870 the members of the legislature, finding themselves constantly embarrassed 
by the difficulty of discovering exactly what the rights and powers of the various 
corporations were, passed a resolve directing the railroad commissioners ‘ to 
make analyses, indexes, and tables of reference to the charters of the railroad 
corporations of the Commonwealth, and to all special laws relating to said 
corporations,’’ and empowered them to employ a competent assistant for the 
purpose. They selected Mr. Pierce; and the work before us proves the 
wisdom of their choice. The task of examining the statutes of nearly half a 
century to select those covered by the resolve, digesting the provisions of 
each act, and arranging them all in their appropriate places, must have 
presented few attractions; but it has been done with rare patience, accuracy, 
and fidelity, and’ the result is a very valuable index, which will be of great 
service to all who have occasion to examine the railroad laws of Massachusetts, 
and may perhaps serve as a model for similar works in other states or on other 
subjects of legislation. The arrangement of the whole work, and the manner 
in which it has been done, leave nothing to be desired. 

We regret, however, that the State of Massachusetts is not able to afford 
for so excellent a book a proper binding. We do not remember having 
encountered for some time any thing of the sort that was worse. 


The American Corporation Cases: embracing the Decisions of the Supreme 
Court of the United States, the Circuit Courts of the United States, and 
the Courts of last Resort in the several States, since January 1, 1868, of 
Questions peculiar to the Law of Corporations. Edited by Tuomas F. 
Wirukow, late Reporter of the Supreme Court of Iowa. Vol. II. Munici- 
pal Corporations. Chicago: E. B. Myers, Law Book Publisher. 1874. 
pp- 691. 

A HANDSOMELY printed volume. Of its binding we say nothing. It has 
ne preface. The cases seem to have been collected immediately from the 
several reports, and a convenient digest of them is found at the end of the 
book. They are arranged by states in alphabetical order, except that those 
decided in the courts of the United States come first; so that, with this 
exception, we begin with Alabama and end with Nevada and New York. 
They have been carefully prepared for the press; but we find one case where 
the proof-reader must have been overworked. It is in the report of Tujis v. 
Charlestown, on page 470, where it is said, in concluding the statement of 
facts, ‘‘ The judge ruled that the proceedings of the defendants were irregular 
and defective, and found for the defendants alleged expenditures,’’— the last 
and most striking clause being in lieu of “ found for the plaintiff; and the 
defendauts alleged exceptions,’ as given in the 98th Mass. 554. 
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This, however, only amuses the reader, belonging as it does to that class 
of obvious errors that cannot mislead and are easily forgiven, —and the 
invigorating breezes of Lake Michigan have, in general, had the effect of 
keeping the typographer awake. 

To lawyers in active practice this book will be very convenient, and in an 
especial degree to that large class to whom we have so frequent occasion to refer 
as not having easy access to large libraries. Its title-page sufficiently indi- 
cates its contents, — the comprehensive quality of the definite article at the 
begiuning being limited by what follows, as the ‘* OnNAMENTAL PonpD ”’ in 
the auctioneer’s advertisement is made to appeal less vividly to the reader’s 
imagination by the addition, in more modest type, of the words ‘* may be at 
any time constructed by the purchaser in the less elevated portion of the 
domain.”’ 


The Law of Design Patents; containing all reported Decisions of the United 
States Courts and the Patent Oifice, in Design Cases, to A.D. 1874, with 
Digests and Treatise. By Witit1am EpGar Simonps, Counsellor-at-law. 
New York: Baker, Voorhis, & Co., Publishers, 66 Nassau Street. 1874. 


Tue law of design patents, although of small volume, affords a very good 
field for a work of this kind, because it is untouched, and because vague stat- 
utes and conflicting decisions are to be filled out and reconciled, either by the 
writer or by legislation which may be induced by his exposition of them. 

The author has arranged the matter of his work very well; giving, first, 
reported cases in the courts and Patent Office, those of the courts being well 
illustrated by the drawings and specifications of the patents litigated, then 
copious digests of the cases, and, finally, the statutes and comments on them, 
and a treatise on all the subjects embraced in the cases. 

The statute of 1561 is not correctly reprinted, as it omits the important 
clause relating to design patents for ‘‘ any new and original shape or config- 
uration of any article of manufacture.” 

In his treatise the author has attempted to discriminate the authorities to 
be received among the conflicting decisions, to expose alleged fallacies in some, 
and to shape certain topics not clearly elucidated by the statutes and cases. 
Among his efforts in the last-named respect, we think his essay to show that 
the provision of the statute that a design patent is to be issued to any one 
“who by his own industry, genius, efforts, and expense has invented or produced”’ 
a design, requires the patentee to have invented it, contains all that is to be 
said upon the subject, though it is still a matter of doubt whether the above 
italicized words were used by the legislators to indicate the requisite origin of 
the design, or to argue the justice of granting a monopoly. 

The chapters on ‘* The Claim,’’ ‘‘ Identity and Infringement,”’ and ‘ Prior 
Use,”’ constitute a clear summary of the judicial law on those subjects; and it 
is with a feeling of disappointment that we find that, as he says here, it is 
settled by the Supreme Court that infringement is made out if a casual pur- 
chaser would regard the appearance of two designs as the same; for, while we 
would not have the courts regard designs with a vision as judicial as that 
which led a judge to disregard his own conviction that a coat did not fit 
because a tailor swore it did, yet we think that, with the right in the patentee 
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to claim the elements of his design separately no harm would result in con- 
fining him to them substantially, as did Judge Blatchford in a case which the 
Supreme Court reversed. 

We do not think the author so fortunate in his treatment of ‘ patent- 
able subject-matter.’’ The Act of 1842 enumerates as patentable ‘‘ new and 
original’’ designs for a manufacture, printing fabrics, a bust, statue, &c., 
and an impression or ornament to be placed on any article of manufacture, 
and any ‘‘ new and original shape or configuration of any article of manufact- 
ure,’’? and any ‘‘new and useful’? pattern or print or picture to be either 
worked into, or worked on, or printed, or cast, or otherwise fixed on any 
article of manufacture. 

The Act of 1861 enumerated all these, except designs for printing fabrics; 
and the Act of 1870 restored these, omitted the word ‘ useful’’ where it was 
used before, and inserted it as descriptive of a patentable ‘* shape or config- 
uration of any article of manufacture.’’? The first case in the courts left it 
undecided whether utility was a quality which went to make the shape of an 
article of manufacture patentable; and in the next case Judge Blatchford 
said that it was, and the Supreme Court, in reversing the decision in this case, 
on appeal, said that it was ‘‘ appearance ’’ which ‘* mainly ’’ constituted the 
patentable quality. The Commissioners of Patents have differed on this 
point; and at present it is the doctrine of the Patent Office that it is inadmis- 
sible to even mention the utility of an article of new design in the specification. 

The author thinks that the Supreme Court, in the case above mentioned 
(Gorham Manufacturing Co. vy. White), settled the law now to be that utility 
is not to be considered in a design patent; but we fail to find language in that 
ease which warrants his assertion to that effect, and the patent in question in 
it was not granted under the Act of 1870, which is the first that specifies that 
a patentable shape of an article of manufacture raust be usesu/. He argues 
that this word in the statute is descriptive of the article itself, and that the 
patentable quality of its shape consists in ornamentation alone; but we see no 
reason to suppose that Congress imported this word into the statute of 1870 
to describe this class of designs with this intent, and at the same time struck 
it out of the description of other designs applicable to useful articles, and we 
cannot comprehend why, if the statute means to make patentable a new and 
original shape or configuration of a useful article, it does not say so. A chap- 
ter is devoted to refuting the decision of Acting Commissioner Duncan, in 
Sperry’s Case, that under the Act of 1870, which authorizes extensions of 
patents ‘issued prior to March 2, 1861,’ no patents issued after that date 
can be extended, although the act of that date (repealed by the Act of 1570) 
provided that patents granted under it should be extended, and the author 
asks why the former class are so made extensible, ‘* except to put them on an 
equal footing with those granted since March 2, 1561.’’ It does not occur 
to him that, inasmuch as all patents issued prior to March 2, 1561, ran only 
seven years, and therefore had expired before the passage of the Act of 1570, 
which expressly forbids extensions of expired patents, therefore no patent 
could be extended under the clause of that act above quoted. 

In view of this fact it would seem that the meaning of the statute had 
been reversed by a clerical error. 
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A Treatise on the Measure of Damages; or, An Inquiry into the Principles which 
govern the Amount of Pecuniary Compensation awarded by Courts of Jus- 
tice. By Turopore Sepe@wick. Sixth edition. By Henry D. Sepe- 
wick. New York: Baker, Voorhis, & Co. 1874. 


Ir is quite unnecessary to renew the praises of this admirable work. More 
than one generation of lawyers has testified to its value. It has been cited 
» for many years with the highest respect and approval by eminent judges and 
text-writers, not only in this country, but dn England, and is a book of con- 
stant reference for any practitioner. The work was originally published in 
1847, and passed to second and third editions, in 1852 and 1858, under the 
author’s supervision. A fourth edition was published in 1868, with notes 
by the present editor; a fifth edition in 1869, by Arthur G. Sedgwick, Esq., a 
son of the learned author; and the sixth edition, with a careful collection of 
rece"t cases, is now laid before us, with many additional notes and citations, 
and in handsome form as to paper and print. 

In a certain sense, a treatise on the law of damages is a review of almost 
the entire domain of the law. Pecuniary reparation is the main or an inci- 
dental feature in the relief sought in the vast majority of legal proceedings. 
Even courts of equity, while adhering to the rule that claims sounding in 
damages are not properly within their jurisdiction, constantly award damages 
as incidental to other relief. Payment in money is accepted as the most exact 
and satisfactory method for obtaining redress, not merely for violated con- 
tracts, but for injuries to life, person, or property. And yet the reperusal of 
the work before us suggests anew how inadequate this method is. We speak 
of a plaintiff as entitled to compensation. But in what form of action does 
he get it? Leave out of consideration entirely every thing but the mere pecu- 
niary loss, and yet there remain, as excluded from the verdict, the expenses 
of suit, the loss of time and injury to business, all of which are immediate and 
positive pecuniary losses, and the first two of which, at least, are as easily 
susceptible of calculation as most claims for damages upon which a jury are 
called to pass. Our author quotes the language of Judge Story, ‘* Whoever 
does an injury to another is liable in damages to the extent of that injury,”’ and 
other judges to the same effect, and truly remarks upon it,‘ This language attrib- 
utes to legal relief a degree of perfection which it is very far from possessing.”’ 
It is not to be expected that courts, at this late day, will disturb the well-settled 
rules defining the limits of legal compensation; but we can see no harm, on 
the contrary it appears to usa plain dictate of justice, that the legislature 
should authorize the verdict to include compensation, at least beyond our present 
meagre allowance of interest and costs, for the actual expense of establishing 
the just claim of the plaintiff, or of defending the unjust claim upon the 
defendant. 

On the other hand, however, we cannot go with the learned author in his 
approval of the doctrine of exemplary damages. This may be the fault of our 
training in the courts of Massachusetts, where the highest authorities have 
steadily refused to recognize the principle, in opposition, as we humbly admit, 
to the weight of authority. So far as exemplary damages are understood as 
meaning compensation, not merely for the pecuniary loss, but for the mental 
suffering, sense of wrong, &c., —in a word, adequate compensation, — we find 
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no fault with the doctrine. There is, then, only a verbal difference in the way 
in which it is stated. But where, as in many cases, it is expressly declared 
that the damages to be awarded shall include, besides those elements, a sum 
representing the penalty which, in the judgment of a‘ jury, society at large 
should exact for the injury done it, and which shall serve as a warning to future 
wrong-doers, the doctrine appears to us absurd and indefensible. _ If the law, in 
the vast majority of cases, deliberately refuses to give adequate compensation 
for reasons which have been generally held good and satisfactory, upon what 
principle can it, in these exceptional cases, deliberately give much more than 
adequate compensation ? 

We must not omit to add that the notes to this, as to all previous editions, 
have been prepared with great care. Cases are not merely cited, but a con- 
cise and intelligent statement of the points decided is given. In this respect 
the plan of the author has been most worthily followed. 


An Epitome of Leading Common Law Cases, with some short Notes thereon; 
chiefly intended as a Guide to ‘* Smith’s Leading Cases.’’ Second edition. 
By Joun Inpermaur, Solicitor. London: Stevens & Haynes, Law Pub- 
lishers, Bell Yard, Temple Bar. 1874. “ 

Tus should be placed in the handy-volume series of law-books. Its title 
expresses its object, — that of an epitome and guide to leading cases. The 
cases themselves are stated with admirable brevity and clearness, and the notes 
turn out to be more full and instructive than their material size would seem 
to indicate. The type and binding are excellent, and in several respects this 
is an improvement on the first edition. 


Cases arqued and determined in the Circujt and District Courts of the United 
States for the Seventh Judicial Circuit. By Jostan H. Bissexr, of the 
Chicago Bar, Official Reporter. Vol. III. 1871-73. Chicago: Callahan 
& Co. 1874. 

Mr. Bissett has in this volume brought down the reported cases to May, 
1873. We find from inspection the marks of careful and accurate reporting, 
and should be disposed to acvord to this volume unqualified praise, were it not 
that we find reported numerous charges to juries in a volume that purports to 
contain ‘* cases argued and determined.’’ We have had occasion heretofore 
in noticing a previous volume of this series to call attention to this point, and 
have said all that we feel called upon to say with regard toit. As an illustration 
of our views we refer the reader to page 45 of the present volume. It may be 
that some people are of different minds, and prefer to have the reporter select 
such charges to juries as seem to him of interest, and add them to his pages. 
If there be any such, they will find Mr. Bissell’s views on this subject at length 
under the head ‘* Correspondence,”’ at the end of this number of our /e- 
view. ‘There are many decisions in bankruptcy contained in this volume, 
that alone make it an interesting and valuable one. We find in Kingsbury v. 
Kingsbury, p. 60, that a minor is incapable of consenting to a change of forum, 
and that when a state court has obtained jurisdiction of the person and prop- 
erty of a minor, neither he, nor his guardian ad litem, nor any person for him, 
can consent to a removal to the United States courts. 
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In Goodall, Assignee v. Tuttle, p. 219, Judge Hopkins decides a question on 
which there has been some diversity of opinion, that a suit may be maintained 
by an assignee in bankruptcy to collect the assets of the bankrupt in any 
district court of the United States, whether the proceedings in bankruptcy 
are or are not there pending. 

The mechanical execution of the book is excellent. 


The Doctor and Student ; or, Dialogues between a Doctor of Divinity and a Stu- 
dent.in the Laws of England, containing the Grounds of those Laws; together 
with Questions and Cases concerning the Equity thereof. To which are 
added two Pieces concerning Suits in Chancery by Subpoena. By Curis- 
TOPHER Saint GERMAIN. Revised and corrected by WiLL1AM MuCHALL. 
One volume. 8vo, cloth, $3.00. Cincinnati: Robert Clarke & Co. 


Wuen the young law student has got over the first appalling consciousness 
that the recent college ‘‘ senior’? who knew every thing is all at sea in his 
ignorance of the mere alphabet of his newly attempted science, his bumptious- 
ness returns in the form of his belief that his first year at the law school has 
taught him some law, and, what is better, the reason and the principle of all law; 
and he begins to think poorly of Kent, as a much overrated man, of no method, 
and no clear conception of the logical connection of principles and their re- 
sults. But after a short practice and a little wearying of the court with disqui- 
sitions which may throw light on the nature of things, and the principles of 
eternal justice and other like trifles, he discovers that the first business of a 
true lawyer is to know the law as it is, and that the much looked-down-upon 
Kent had this slight advantage over the admired professors of the ‘‘ logical ”” 
method of writing law-books, that he knew what the law was as well as the 
others thought they knew what it ought to be. And, finally, as he grows still 
older, if he be a man devoted to the professional part of his profession, he 
finds that our common law, and our commercial law, and our equity, generally 
illogical on paper, have the singular faculty of bringing out good results when 
applied to the generally illogical but ordinarily natural transactions of the 
men whose difficulties they were made to fit. 

Doctor and Student was written by a man in this latter stage of professional 
life, yet it tastes much of the earliest period. The a priori reasoning of the 
doctor sometimes pushes the student hag], and is answered oftenest by reasons 
which, more briefly stated, would resolve themselves into this, ‘‘ the law is so 
settled;’’ nevertheless he generally gives clearly the steps whereby the law 
came to be so settled, and for most of the law of English-speaking men there 
is no better explanation to be given; and no other method of showing the 
reason of the law is needed. And these explanations of the reasons of our 
law are so well founded in the nature of men, and the ordinary course of the 
affairs of men, that, though they can seldom be stated with the sharply defined 
lines of the geometer, one side of which is within and the other side without 
the area included, yet the sound sense on which they rest, which is the equiva- 
lent of or is better than a logical reason, is pre isely the same as that which 
supports new and modern doctrines. Most of the questions discussed in Doc- 
tor and Student are obsolete; yet no better statement of the true ground on 


which the rule in Minot’s Case must rest can anywhere be found than in ch. 
VOL. VIII. 49 
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55 of Dialogue 2. For in the time of Edward III. the sound sense of English- 
men (though thereto pricked by some unwillingness to pay tithe) perceived 
that the income of property was one thing and the increase of it was another; 
and the same good sense perceived that the one claiming the income was 
always present, desiring to strip the inheritance, so that the law should lean 
against him; and it perceived that no absolute line of distinction between income 
and increase of capital could be drawn, but that often the increase, as of growing 
wood, was partly because no income was taken away from year to year, and 
that, after many years, the increase was divided off all at once. And so they 
drew an arbitrary line logically indefensible, yet reasonably near where it 
ought to be, and resting on a principle which will always stand, cropping out 
anew from time to time, as in the Massachusetts statutes about dower and 
life-interests in woodland and wildland, and in decisions about the income tax 
(Gray v. Darlington, 15 Wall. 65), probably working hardship in every appli- 
cation made of it, but inherently wise and just on the whole. 


We have received, at a late hour, this pamphlet, ‘‘ A Third Chapter 
on the Rule in Minot’s Case. By a Layman. New York: G. P. Put- 
nam’s Sons. Association Building, Fourth Avenue and Twenty-third 
Street. 1874,’’- which seems to deal principally with Leland vy. Hayden, 
102 Mass., and with an article in vol. v. of this Review, p.720. After copy- 
ing a paragraph from our article, ‘‘ a Layman ”’ writes (p. 34): ‘* Well, now, 
I do not know who could venture to say this of the court except some member 
of the court; and this remark, with other internal evidence, confirms my belief 
that the article before me is from the pen of the Chief Justice or one of his 
associates.’? Again (p. 45): ‘* The opinion of the court, the article in the 
Law Review, the text, and the note of Mr. Perry’s Treatise, bear marks too 
obvious of a common origin and a common construction.’’ ‘* Opinions, re- 
views, and treatises, these, are the channels through which the judges can find 
ready access to the public ear, and by which they can circulate and perpetuate 
the most patent errors.”’ 

It is this rare faculty of investigating the ‘‘ innards’’ of matters, and this 
almost preternatural power of discovering the nests of timid mares, however 
carefully they may be hidden, that make ‘‘ a Layman’s’’ pamphlets so in- 
structive. 

Trial of Emil Lowenstein for the Murder of John D. Weston, at West Albany, 
August 5, 1873, commenced at the Albany Oyer and Terminer, Monday, 
January 26, and concluded February 19, 1874, with the Evidence, Argu- 
ments of Counsel, Charge of the Court without Condensation, Verdict of 
the Jury, Sentence of the Prisoner, and an Account of his Execution, &c. 
Albany: William Gould & Son, Law Publishers and Booksellers, 68 State 
Street. 1874. 

Tuts is a very full account of the trial and conviction of a murderer on 
purely circumstantial evidence, and derives its chief value, as a record, from 
the minuteness of its detail of the testimony. It contains also, in the argu- 
ment of the district attorney, a very interesting collation of the cases relating 
to circumstantial evidence. It is bound in pamphlet form, and is worthy of 
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careful preservation. Few lawyers in the course of their professional life have 
occasion to participate in a murder trial, but, to the few who do, the records 
of celebrated trials are of inestimable value, and the courage of the author 
who has taken the time and pains to prepare a work like the one before us is 
by them gratefully remembered. 


On Civil Liberty and Self-government. By Francis Lirser, LL.D., Corre- 
sponding Member of the Institute of France, &c.; author of ‘‘ Political 
Ethics,’’ ‘* Principles of Legal and Political Interpretation,’’ &c. Third 
edition, revised. Edited by Turopore D. Wootsey. Philadelphia: J. 
B. Lippincott & Co. London: Triibner & Co. 1874. 

Cuar_es Sumner, though bred to the law, learned, in the later years of 
his life, to look upon the statesmanship of lawyers with profound distrust, and 
often complained bitterly of the lawyers in the Senate whose “‘ technicality and 
obstructiveness’’ not unfrequently delayed, and sometimes defeated, the 
measures he had most at heart. Others, governed by a different feeling, have 
complained that our politics are dry, and that parties in this country have 
found little to discuss but the construction of statutes and constitutions, so 
that our history has been wholly devoid of that romantic interest which the 
student finds in the political struggles of continental Europe. Mr. Sumner 
knew well, but in his impatience of narrow-minded opposition sometimes per- 
haps forgot, that the technicality of which he complained was merely the evi- 
dence of that jealous respect for law which is essential to the maintenance of 
liberty; and it would be well for us all to remember, now that we are strug- 
gling to restore the law to its old supremacy which the struggles of civil war 
have somewhat shaken, the words of Burke, ‘‘ Law and arbitrary power are 
in eternal enmity. . . . We may bite our chains if we will; but we shall be 
made to know ourselves, and be taught that man is born to be governed by 
law, and he that will substitute will in the place of it is an enemy to God.” 
We surely shall not complain of legal technicality when we see the condition 
of those foreign republics where it, and the respect for law of which it is the 
fruit, are alike unknown. 

In a government like ours, lawyers always have, and of necessity must, 
play a prominent part, and books like that which is the subject of this notice 
will naturally find a place in their libraries. Dr. Lieber’s work, however, has 
been too long before the public, and its merits are too well known, to need 
introduction or extended criticism. It is a very valuable book for use as a 
text-book in colleges; and the student will find in it, clearly and succinctly 
stated, the arguments which have been used in support of our system of gov- 
ernment and its principal institutions. It may be doubted, however, whether 
the reader who has mastered the fundamental principles, and is familiar with 
the ordinary discussions, would find much in it to help him in solving the 
practical problems which tax the wisdom of statesmen to-day, unless it be that 
help which it always gained from a thorough grasp of first principles. In 
fact, the book is elemental, at least to an American, who will find it easy to 
agree with its author, since we are easily convinced that our institutions are, 
in theory at least, as nearly perfect as human ingenuity has been able to 
devise. Perhaps, however, the study of elemental principles might profitably 
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be renewed by our legislators, whose laws are often wofully inconsistent with 
them. 

While the book, therefore, is of interest to lawyers as legislators and citi- 
zens, considered in a strictly professional view it affords little food for criti- 
cism. Dr. Lieber declares himself unhesitatingly against making unanimity 
in juries essential to a verdict; and his discussion of the subject is more 
interesting now on account of the movements recently made on both sides of 
the water looking towards a change in the jury system. We doubt, however, 
whether the judgment of students is entitled to weigh in this matter with that 
of practical men. The real reason for requiring unanimity is that it insures 
deliberation. If a bare majority or even if two-thirds of a jury could give 
a verdict, it would constantly be the case that hasty and ill-considered verdicts 
would be rendered by the least competent members of the panel. A jury at 
best only represents the average wisdom of the community, and the men of 
sound judgment, therefore, will generally be in a minority, some would be 
tempted to say in a very smail minority. Unless their consent was necessary to 
a verdict, their opinions would lose the weight with their fellows which they 
properly should have. Eight fools would render a verdict without waiting to 
hear what the four wise men had to say. The danger of disagreement is 
greatly over-estimated, and it would be curious to get the statistics on the 
point; but every practising lawyer knows that it is one of the least objections 
to the jury system. ; 

Dr. Woolsey has edited the book carefully; but his own contributions are 
not large, nor such as to call for extended criticism. 


A Treatise of the Law of Bills of Exchange, Promissory Notes, Bank Notes, and 
Checks. By Sir Joun Barnarp By tes, late one of the Judges of Her 
Majesty’s Court of Common Pleas. Sixth American, from the eleventh 
London edition, with Notes from the fifth American edition. By Mavu- 
RICE BARNARD By es, Esq., with additional Notes illustrating the Law and 
Practice in the United States. By Hon. GzorGE Suarswoop. Philadel- 
phia: T. & J. W. Johnson & Co. 1874. 


Tue fifth American edition of this book, from the ninth London edition, 
was published in 1867; and in our notice of that edition we say, in regard to 
the book itself, ‘‘ The arrangement is so lucid, the statements of the law are so 
concise, there is such an entire absence of the loose talk in which inferior 
writers abound, that the book might well be enacted entire by act of Parlia- 
ment;”’ in regard to that edition we say, ‘‘ The only criticism we have to 
make, and it is a grave one, is on the omission to insert the American cases 
in the index, —a serious deficiency in this otherwise complete edition.” 

We are sorry to see that this omission remains in the present edition. In 
any book the practising lawyer would suffer great inconvenience oftentimes 
from the want of a table of cases; for frequently it is the best index, and, by 
telling him where a leading case is cited, refers him most quickly to the subject 
he is studying. These remarks apply particularly to this book; for the index is 
not full, and there are very few cross references. The author or editor, we 
do not know which, has thought it necessary to say, if ‘‘ the index in any part 
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of it be found defective, the reader is referred to the copious analytical table 
of contents prefixed.’’ 

The eleventh London edition contains many of the notes in the fifth Amer- 
ican edition; and, as all those notes are retained in the present edition, we have 
frequently the same note twice, — once in the English notes and once in the 
American. The editor says it was impossible to remedy this without altering 
the original work, which the American publishers did not think it would be 
proper for them to do. How much new matter there is in the present edition 
we are unable to state. There are twenty-four more pages than in the last 
edition, but probably a considerable part of this space is occupied by the 
notes which appear twice. 

In the absence of a table of American cases, we cannot ascertain whether 
the important decisions made since 1867 have been added. So far as we have 
examined the notes of the present edition, they are the same as those of the 
preceding, with very few changes or additions. There are several leading 
cases which we have looked for without finding; but we cannot be certain of 
their omission without a very close examination of the book. The book itself 
we have already praised very highly; this edition of it, though capable of 
improvement, is the best there is. 


Catalogue of the Books in the Library of the New York Law Institute. New 
York. 1874. 

Legal Bibliography. The Catalogue of the Library of the New York Law 
Institute. By R. S. Guernsey. Reprinted from the New York Daily 
Register of March 27, 1874. 


Tue elegant volume described above deserves a more comprehensive title 
than the compiler’s modesty has given it. Nothing less than the table of 
contents can give an idea of the scope of the work, and even that is so con- 
densed that we propose to copy instead the fuller synopsis from Mr. Guernsey’s 
excellent article. The latter, however, does not refer to the preliminary 
fifty pages, which are devoted to lists of officers, members, and donors, and 
to a sketch of the Law Institute and of its deceased presidents, prepared by 
Mr. Edward Patterson, a member of the Library Committee. This contains 
much curious and interesting information relative to the origin and develop- 
ment of an institution for which Boston is partly responsible. 

Mr. George Sullivan, a member of the Boston Bar, removed to New York 
in 1826, and was naturally desirous of establishing in the city of his adoption 
a law association and law library like those which he had left in Boston. 
Becoming intimate with the late Mr. James W. Gerard, he secured his active 
co-operation, and in 1828 the Law Institute was fairly organized, with Chan- 
cellor Kent as its first president, whose successors in that office have been 
Mr. Justice Thompson, afterwards Secretary of the Navy, Chancellor Jones, 
Mr. Anthon, Mr. James T. Brady, and Mr. Charles O’Conor. Incorporated 
in 1830, it has steadily increased in importance and influence, until the number 
of its members exceeds six hundred, and its library contains nearly seventeen 
thousand volumes. Many of our readers have had occasion and opportunity 
to make use of this valuable collection, which, in Mr. Patterson’s words, 
“now ranks third, if not second, in importance in the United States, and in 
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some departments of the law, as the Catalogue will exhibit, is the best 
furnished in the Union.’’ 


Mr. Guernsey’s synopsis of the contents of the body of the volume is as 


follows :— 


1. 


to 


Alphabetical Catalogue of Authors, Compilers, &c., with date of issue, 
the edition, number of volumes, form, and place of publication of the 
work. 


. Chronological Lists of the Reports of the United States Courts, with lists 


of Digests and Compilations of the United States Laws and Decisions. 


. Chronological Lists of State Reports, and lists of recent editions of the 


Revised Statutes, Digests of Reports, and Codes of the various States, 


. Chronological Lists of the English, Irish, Scottish, Canadian, and Indian 


Reports, Digests, Codes, and Compilations. These lists embrace not 
only the reports which are included in what are usually known as the 
regular series of reports, but also the volumes that, by reason of their 
scarcity and price, are rarely possessed by either private or public 
libraries. 


. Lists of Collections of the British Statutes, Parliamentary Documents, and 


Reports of Debates; Collections of Digests of English Decisions; Col- 
lections of Cases, American and British; Collections of American and 
British Leading Cases; Collections of American Trials; Collections of 
British Trials; Collections of Miscellaneous, American, British, and 
Foreign Trials. 


. Table of British Regnal Years; Explanatory Notes as to the British Law 


Terms; the Law Reports, Classification of English Statutes, &c. 


. The title, number of volumes, size, place, and period of publication of the 


various American and British law periodicals whose publication ceased 
prior to the year 1873; the title, number of volumes, size, place, term, and 
period of publication of the American and British law periodicals in 
existence during the year 1873. 


. Tables exhibiting the corresponding volumes of the original English Reports 


to those in the American reprints known as the English Common Law 
Reports, English Chancery Reports, &c. 


. Seventy pages of abbreviations used in references to American and British 


Law Reports, and in Roman Law Citations; and an Index to subjects of 
very nearly two hundred octavo pages, in which are grouped, under the 
various titles and sub-titles of the law, the Treatises, Digests of De- 
cisions, Collections of Cases, Law Periodicals, Trials, Reports of Cases, 
&c., relating to the same, with the classification as to authors into 
American, British, and Continental, and the designation, by means of 
italics, of the name of the author, compiler, &c., whose work, or its most 
recent edition, has been issued during or since the year 1869. 


A careful examination of the volume justifies hearty commendation of its 


plan and confidence in its general accuracy. 


The brevity of the titles in the Catalogue of Authors may be regarded as 


a defect from a bibliographical point of view, but is partly compensated by 
facility of reference, which is no small merit in a library manual, while space 
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has been saved for the novel features above mentioned. Treatises aresdescribed 
by the short title or the substance of the subject discussed, without super- 
fluous words; but all details necessary to identify the work or the edition 
are retained. The titles of reports of cases are still more concise. The date 
and place of their publication are seldom given, and the period covered by 
them is only found in the proper chronological list in another part of the 
volume. 

The Subject Index is elaborate in its classification, and abounds in cross 
references; while the adoption of devices for indicating recent works or 
editions, and the nationality and language of all, will save many a fruitless 
reference to the catalogue or the shelves. This feature will prove especially 
convenient in libraries where the books are arranged alphabetically, instead of 
being grouped by subjects. 

For all but members of the Institute — perhaps for them — the volumi- 
nous lists and tables, comprising nearly one-fourth of the volume, will possess 
the most interest. They have evidently been prepared with great care and 
labor, and their value can hardly be overstated. 

The printing is, on the whole, well done, though we have noticed occa- 
sional errors which another revise would probably have corrected. The most 
obvious test of accuracy in details is to examine the spelling of names, espe- 
cially of those whose peculiarities are liable to be overlooked, and which are 
not infrequently misspelled in citation and even in catalogues. By way of 
examples, if Daveis, Macnaghten, and Waterhous are found to be correct, and 
if the distinction is preserved between such names as Drewry and Drury, 
Giffard and Gifford, Thompson with and Thomson without, a strong pre- 
sumption of general accuracy is raised. This catalogue bears this test very 
ereditably. The errors which we have noted are not numerous enough to 
impair confidence ; and we congratulate the profession upon a really valuable 
addition to their books of reference. 


Reports of Cases argued and determined in the District Courts of the United 
States within the Second Circuit. By Rosert D. Benepicr. Vol. V. 
New York: Baker, Voorhis, & Co. 1874. 

Tuts volume contains cases from February, 1871, to March, 1872; and the 
latest decisions are thus two years old. That. there might be more prompt- 
ness in getting out these reports is obvious, but we are not sure that any com- 
plaint which we might make on this ground might not fairly be met with the 
tu quoque argument; and we will therefore content ourselves with noticing 
some of the many important cases decided. 

In the Matter of Brown, p. 1, decides that a debt on which a judgment has 
been entered against the bankrupt after the commencement of the bankruptcy 
proceedings, may be proved in such proceedings. See 6 Am. Law Rev. 540. 

United States vy. Baker, p. 25, is the charge of Judge Blatchford to the jury 
in the noted sugar case of William F. Weld & Co. 

The G. H. Starbuck, p. 53, is a case of novel impression. The owners of 
a ship filed a libel in rem against a tug, alleging that, while their ship was 
lying at anchor ready for sea, the tug came alongside and took off eight 
seamen; and they sought to recover damages for the delay caused thereby, 
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and the advance wages paid to the seamen. The principal point involved was 
not decided, the court finding that the libellants had not shown knowledge on 
the part of those in charge of the tug that they were committing an unlaw- 
ful act. 

In The Kate Tremaine, p. 60, it is held that a wharfinger is not a material- 
man within the 12th admiralty rule, and that he has a maritime lien upon a 
domestic vessel for wharfage. Judge Benedict expresses the opinion that the 
results which have attended the case of The General Smith have not been 
sufficiently beneficial to call for any extension of the rule of that case. 

Weaver v. McLellan, p. 79, is an interesting case at the present time. 
The pilotage law of New York requires ‘‘ foreign vessels and vessels under 
register ’’ to take pilots or to pay half-pilotage. Held, that a vessel of another 
state of this country, sailing under a fishing license, did not come within 
the act. 

In The J. F. Spencer, p. 151, on the subject of appropriation of payments, 
the court followed The Antarctic, 1 Sprague, 209. But this case was held not 
to apply to a running account in The A. R. Dunlap, 1 Lowell, 361; and this 
case Judge Benedict does not appear to have known. 

The Surplus and Remnants of the Ship Edith, p. 432, brings up the vexed 
question whether a lien given by a state statute can be enforced against pro- 
ceeds in the registry in admiralty. We think Judge Blatchford’s views are 
rather narrow, and not in accordance with the modern cases. 

The Steamship Aleppo, p. 554, is a collision case growing out of the run- 
ning down of the bark Merrimac off Boston harbor in April, 1871. The 
steamer was held in fault in running at a too great rate of speed and in 
porting instead of starboarding. 


Reports of Cases arising under Letters Patent for Inventions, determined in the 
Courts of the United States. By Samvuet S. Fisuer, Counsellor-at-law. 
Vol. V. Cincinnati: Robert Clark & Co. 1874. 

Tuts volume is printed and bound in the admirable style which has distin- 
guished its predecessors in this series; and the only fault which we can find 
with it is that its label, ‘‘ U. S. Circuit Courts,’’ is inaccurate. 

It contains the reports of more than eighty cases decided between April, 
1869, and October, 1872, in the first eight circuits and the Supreme Court. 

As usual with the author, his statements of the cases and his head-notes 
are clear and brief; and the illustrations of the mechanisms in controversy add 
greatly to the value of the book. . 

Among the cases of interest reported we note the following: — 

In Graham v. Mason, 1, it is said by the court (Clifford and Lowell, JJ.), 
that where an answer to a bill in equity for infringement sets up want of nov- 
elty, but does not allege the names and places of residence of those who have 
possessed prior knowledge of the thing patented, nor where the same had been 
used, objection to these defects must, in general, be taken by exception to 
the answer, as they are the proper subjects of amendment. This decision was 
before the Act of 1870, which, as it seems by the late case of U. P. B. M. Co. 
v. Newell (Pat. Off. Gaz., April 21, 1874), has altered the law in this respect. 

In Dubois v. P. W. §& B. R.RK., 208, it is held, by Giles, J., that, in an 
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action at law for infringement, a defendant may not avail himsetf of want 
of novelty as a defence, if, in another suit against him by the same plain- 
tiff, this defence has been set up, and the issue found for the plaintiff, not- 
withstanding the defendant sets up, in the second action, foreign patents, not 
set up in the first, to sustain this defence. 

In Chambers v. Smith, 12 (June, 1870), Judge McKennan holds that the 
assignee of all the right in a patent, except the right to make the patented arti- 
cle, may sue for an unlawful use of it in his own name; and Judge Shepley 
holds the contrary in Sanford v. Messer, 411, as he also does in the late case of 
Hill v. Whitcomb (Pat. Off. Gaz., April 14, 1874). 

In Earth Closet Co. v. Fenner, 15, it is said, by Knowles, J., that a judge 
is not bound by precedents upon a motion for a preliminary injunction, but 
that ‘‘ the largest liberty imaginable is his, ‘ with no rules to restrain, —no 
after-reckonings to dread,’ ’’ which might well alarm those desiring the salu- 
tary remedy of a preliminary injunction in Rhode Island, were it not for the 
fact that Judge Knowles, after this assertion of independence, goes on to base 
his opinion upon a previous one by Judge Nelson. 

In Jenkins v. Walker (Shepley, J.), 348, the doctrine of the English case 
of Newton v. Vaucher, 6 Exch. 859, that an old material may be patented for 
a new use, is mentioned approvingly. 

Where the patentable novelty of packing cakes of potash or caustic soda 
in air-tight wrappings, in packages of uniform weight, and of such convenient 
size that the whole package may be used when opened, was not otherwise ap- 
parent, the court in Penn. Salt M. Co. v. Thomas, 148, held that the utility of 
this method, which had enabled the potash to be widely used by families, 
proved its patentability. 

We also note the late case of Wallace et al. v. Holmes, Booth, §& Hayden, 
which has been much discussed, in which the defendants were held to infringe 
the combination of a burner and lamp-chimney, by making and selling the 
burner alone to be used with the chimney by purchasers; and also the case of 
Nicholson Pavement Co. v. Jenkins (Supreme Court, 1872), relating to the 
title of an assignee of a patented invention to the extension of the patent, and 
several other cases founded upon or distinguished from it. 

These and other cases render the volume valuable to the profession. 


The Statutes of Illinois. An Analytical Compilation of all the General Laws 
of the State in Force at the Present Time. Official and Standard, by act 
of the Legislature. 1818 to 1874. Edited by Writ1am L. Gross, Coun- 
sellor-at-law. Second edition. Vol. III. Acts of 1873-74. Springfield: 
William L. Gross. 1874. 

Tuts volume and its predecessor, Vol. II., contain all the general laws 
now in force in Illinois. On the first day of July, 1874, the laws herein con- 
tained go into force, and the general repealing act, wiping out all general leg- 
islation prior to 1870, also takes effect. The only provision made by the 
legislature for the publication of its laws was through the public printer, and 
the agercy of an editor, and that publication cannot be issued before the late 
fall. Therefore, were it not for the activity and enterprise of Mr. Gross, the 
public would be for many months without a knowledge of existing laws, and 
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the courts and business of the state considerably impeded. We hope that this 
edition will be the accepted one, as of necessity it must be for some months. 
It seems to be carefully and thoroughly revised and printed, and has a full 
table of contents and index. 


Select Titles from the Digest of Justinian. Edited by Tuomas Erskine Hot- 
LAND, B.C.L., &c., and Cuartes LANceELot SHapwe tt, B.C.L., &e. 
Part I. Oxford: At the Clarendon Press. MDCCLXXIV. 

Tuts pamphlet, one of a series of selected titles from the Digest, to be pub- 
lished separately, but so arranged as together to form a complete work, was . 
received by us too late for extended notice. It is intended to meet the grow- 
ing want of expositions of the Roman law, which of late has been making 
itself felt in England. 


The Bench and Bar Review. Vol. I. No. 1. January, 1874. Baltimore: 

Atkinson Schaumburg. 1874. 

Tus addition to the many lay periodicals now published in this country 
came unheralded, unprefaced, and mysterious to our desk. Of its origin, of 
the demand for it, of its aims, we know literally nothing. Its history is con- 
tained between its covers. It opens with a portrait of Caleb Cushing, and 
further on we find a sort of obituary biography of that gentleman. A selected 
essay on the bar in England and France, an unfinished one on the civil law, 
its nature and genius, an interesting and timely statement of the responsibility 
of life-insurance companies for the acts and representations of their soliciting 
agents, and a reminiscence of William Pinkney, in questionable taste, with 
an address delivered before the law school of the University of Maryland, by 
S. Teackle Wallis, Esq., a prominent member of the Baltimore bar, furnish 
the principal matter of this number. It also contains memoranda of recent 
decisions in the United States, grouped by states and not by subjects, an ab- 
stract of the English reports for December, 1873, and January, 1874, and a 
collection of tolerably flat jokes and anecdotes at the end. We understand 
that the name has been changed to The Forum, since the issue of this first 
number, on account of the existence of our contemporary Bench and Bar. 


The mechanical execution of this magazine is excellent, and it presents a very 
creditable appearance. 


The Canadian Monthly and National Review. Toronto. 

The Monthly Western Jurist. Bloomington, II. 

La Revue Critique de Législation et de Jurisprudence du Canada. Montreal. 
The Southern Law Review. Nashville, Tenn. 

Pitisburgh Legal Journal. Pittsburgh, Pa. 

The Central Law Journal. St. Louis, Mo. 

The Law Times. London, Eng. 

The Albany Law Journal. Albany, N. Y. 

The Publishers’ Weekly. New York, N. Y. 

The Law Magazine and Review. London, Eng. 
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The Chicago Legal News. Chicago, Ill. 

The American Law Times and Reports. New York, N. Y. 

Legal Gazette. Philadelphia, Pa. 

The Legal Intelligencer. Philadelphia, Pa. 

The New York Medical Journal. New York, N.Y. 

The Weekly Notes. Published for the incorporated Council of Law Report- 
ing for England and Wales. London, Eng. 

Pacific Law Reporter. San Francisco, Cal. 

The Nashville Commercial Reporter. Nashville, Tenn. 

The National Bankruptcy Register Reports. New York, N. Y. 

The Solicitors’ Journal and Reporter. London, Eng. 

The Internal Revenue Record and Customs Journal. New York, N. Y. 

The Legal Chronicle. Pottsville, Pa. 

The American Law Register. Philadelphia, Pa. 
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The American Law Record. Cincinnati, Ohio. 

The Canada Law Journal. Toronto. 

Washington Law Reporter. Washington, D. C. 
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Adams’ Equity. Sixth American edition. 8vo, sheep, $7.50. T. & J. W. Johnson 
& Co., Philadelphia. 

American Reports. Vol. 10. (Thompson.) 8vo, sheep, $6.00. John D. Parsons, 
Jr., Albany. 

Barbour’s Treatise on the Practice of the Court of Chancery. Second edition. 
Vol. 1. 8vo, sheep, $7.50. Banks & Brothers, New York. 

Bateman’s Practical Treatise on the Law of Auctions. Fifth edition. 12mo., 12s. 
Maxwell, London. ‘ 
Broom’s Legal Maxims. Seventh American, from the Fifth London edition. 8vo, 

sheep, $7.60. T. &J. W. Johnson & Co., Philadelphia. 

Byles on Bills. Sixth American, from the Eleventh London edition. 8vo, sheep, $6.50. 
T. & J. W. Johnson & Co., Philadelphia. 

California Citations. (Desty.) 8vo, sheep, $7.50. Sumner Whitney & Co., San 
Francisco. 

California Reports. Vols. 44 and 45. (Tuttle.) 8vo, sheep, $6.00 per vol. Sum- 
ner Whitney & Co., San Francisco. 

Campbell’s Lives of the Chief Justices of England. From the Norman Conquest to 
the Death of Lord Tenterden. 4 vols. Crown 8vo, cloth, $8.00. John Murray, 
London, and Little, Brown, & Co., Boston. 

Clark & Finnelly’s House of Lords Reports, 1831-46. Edited, with Notes and Ref- 
erences to American Law, and subsequent English Decisions, by Hon. J. C. 
Perkins. In twelve vols. Vols.8 and 9. 8vo, sheep, per volume, $6.00. Little, 
Brown, & Co., Boston. 

De Colyar’s Treatise on the Law of Guarantees, and of Principal and Surety. 8vo, 
14s. Butterworths, London. 

De Gex, Jones, & Smith’s Reports. Edited, with Notes and References to American 
Law, and subsequent English Decisions, by J. C. Perkins. Vol.4. 8vo, sheep, 
$5.00. Little, Brown, & Co., Boston. 

Fisher’s Annual Digest of all the Reports in the House of Lords, Privy Council, 
Common Law, Equity, Divorce, Probate, Admiralty, Bankruptcy, and Ecclesias- 
tical Courts during 1873. Royal 8vo, 16s. Henry Sweet, London. 

Georgia Code. Second edition. Revised by Irwin, Lester, & Hill. 8vo, sheep, 
$10.00. J. W. Burke & Co., Macon. 

Hardcastle’s Law and Practice of Election Petitions. Post 8vo, 8s. Stevens & 
Haynes, London. 

Horrigan & Thompson’s Select American Cases on the Law of Self-defence. 8vo, 
sheep, $7.50. Soule, Thomas, & Wentworth, St. Louis. 

Illinois Reports. Vol. 59. (Freeman.) 8vo, sheep, $5.50. Springfield. 

Indiana Reports. Vol. 42. (Black.) 8vo, sheep, $5.00. Indianapolis. 

Iowa Digest. Digest of the Decisions of the Supreme Court of Iowa, from its 
Organization in 1889 to the 35th Iowa Report. By T. F. Withrow & E. H. Stiles. 
Vol. I. Royal 8vo, sheep, $7.50. E. B. Myers, Chicago. 
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Junner on the Practice before the Railway Commissioners (under “the Regulation of 
Railways Act, 1873”), with the Law applicable thereto, and the General Orders, 
Forms, Table of Fees, Statutes, &c. 8vo, 10s. 6d. Wildy & Sons, London. 

Justinian. Select Titles from the Digest of Justinian. Edited by T. E. Holland 
and C. L. Shadwell. Part I. 8vo, sewed, 2s. 6d. Macmillan, London. 

Kansas Reports. Vol.10. (Webb.) 8vo, sheep, $6.00. Topeka. 

Louisiana Annual Reports. Vol. 25. (Gayarre.) 8vo, sheep, $10.00. New 
Orleans. 


Maine Reports. Vol. 61. (Smith.) 8vo, sheep, $4.50. Loring, Short, & Harmon, 
Portland. 

Maryland Reports. Vol. 38. (Stockett.) 8vo, sheep, $5.00. Baltimore. 

Massachusetts Reports. Vol. 109. (Browne.) 8vo, sheep, $5.50. Hurd & Hough- 
ton, New York. 

Morse’s Famous Trials. The Tichborne Claimant, Troppmann, Prince Pierre 
Bonaparte, Mrs. Wharton, the Meteor Case, and Mrs. Fair. By John T. Morse, Jr. 
Portraits. Crown 8vo, cloth, $2.25. Little, Brown, & Co., Boston. 

New Jersey Reports. Equity, Vol. 24. (Green.) 8vo, sheep, $5.00, net. Trenton. 

New York Reports. Howard’s Practice. Vol. 46. 8vo, sheep, $4.50. Wm. Gould 
& Son, Albany. 

New York Supreme Court Reports. (Thompson & Cook.) Vol. 2. 8vo, sheep, 
$5.00. John D. Parsons, Jr., Albany. 

New York Superior Court Reports. Vol. 35. (Jones & Spencer.) 8vo, sheep, 
$7.50. Banks & Brothers, New York. 

New York Court of Appeals Reports. Vol. 58. (Sickels.) 8vo, eaeades .00. Baaks 
& Brothers, New York. 

New York Reports. A Digest of New York Reports and Statutes, from the earliest 
period. Vol.5. 8vo, sheep, $7.50 net. Baker, Voorhis, & Co., New York. 

Pennsylvania Reports. Vol.72. (Smith.) 8vv, sheep, $4.50. Kay & Brother, Phil- 
adelphia. 

Phillips’ Mechanics’ Liens. A Treatise on the Law of Mechanics’ Liens on Real and 
Personal Property. By Samuel L. Phillips, Esq. 8vo, sheep, $7.50. Little, 
Brown, & Co., Boston. 

Rawlinson’s Guide to Solicitors on taking Instructions for Wills. 8vo, 4s. Stevens 
& Son, London. 

Rouse’s Practical Man. New edition. 2 vols. Square 16mo, 12s. Maxwell, London. 

Schouler’s Treatise on the Law of the Domestic Relations, embracing Husband and 
Wife, Parent and Child, Guardian and Ward, Infancy, and Master and Servant. 
By James Schouler, Esq. Second edition. 8vo, sheep, $7.50. Little, Brown, 
& Co., Boston. 

Sedgwick on the Measure of Damages. Sixth edition. 8vo, sheep, $8.50. Baker, 
Voorhis, & Co., New York. 

Simonds’ Law of Design Patents. 8vo, sheep, $4.50. Baker, Voorhis, & Co, New York. 

‘Stone’s Justice’s Manual. Seventeenth edition. Post 8vo, 21s. Shaw & Sons, 
London. 

Tyler’s Treatise on the Law of Boundaries and Fences. 8vo, sheep, $6.50. Wm. 
Gould & Son, Albany. 

Tichborne Trial. ‘The 7imes Summary of the Judge’s Summing up. 12mo, sewed 
1s. Diprose & Bateman, London. 

Tichborne Trial. The Summing up by the Lord Chief Justice of England. 8vo, 
sewed, 2s. Ward, Lock, & Tyler, London. 

United States Digest. First Series. A Digest of Decisions of the various Courts 

within the United States, from the earliest period to the year 1870. Comprising 
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all the American Decisions digested in thirty-one volumes of the United States 
Digest, with careful Revision and important Additions. To be completed in 
about twelve volumes. By Benjamin Vaughan Abbott. Vol. 2. Royal 8vo, 
sheep, $7.50. Little, Brown, & Co., Boston. 

United States District Court Reports. Benedict, Vol. 5. 8vo, sheep, $10.00. 
Baker, Voorhis, & Co., New York. 

Wisconsin Reports. (Pinney.) Vol. 2. 8vo, sheep, $5.50. Callaghan & Co., 
Chicago. 

Wisconsin Reports. Vol. 82. (Conover.) 8vo, sheep, $5.00. Callaghan & Co., 
Chicago. 

Withrow’s American Corporation Cases. Vol. 2. 8vo, sheep, $7.50. E. B. Myers 
& Co., Chicago. 
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SUMMARY OF EVENTS. 


UNITED STATES. 


Concress. THe Revision oF THE Laws. — The Committee of the 
House of Representatives on the Revision of the Laws, which was, during the 
greater part of this session, one of the hardest worked committees in Con- 
gress, have rendered the country a service more important than is likely to be 
brought into prominent notice. Nothing but great devotion to the public 
interests, great zeal, patience, and perseverance, both on the part of the com- 
missioners who have devoted several years to the work, and on the part of 
this committee and the House of Representatives, could have succeeded in com- 
pressing the great body of statutes into the comparatively small compass of 
the revision. No attempt has been made to alter existing laws in any partic- 
ular, and the changes of phraseology, where made, are for the single purpose 
of simplicity and condensation; and this fact alone has required watchfulness 
and incessant care. The Senate, who have passed the bill, spent about half an 
hour on it, taking it, as we are informed, just as it came from the lower branch, 
without even cutting the string that held together the package, and passing the 
whole bill by its title. We trust that, whatever imperfections may be hereafter 
found in the Revised Statutes, —and it would be almost a miracle if none 
should be found, — it may be accorded to this committee, amid the general cry 
of incompetency and inattention te duty of public officers, that they have 
faithfully and persistently carried to a successful termination a laborious and 
thankless duty. : 


Habeas Corpus. ExcesstveE SENTENCE.—SuprREME Court. In the 
Matter of Lange. — In the District Court of the United States for the South- — 
ern District of New York, Judge Benepicr sentenced Edward Lange to one 
year’s imprisonment, and to pay two hundred dollars fine, for stealing. &c., 
certain mail-bags, the punishment on conviction of which crime, as fixed by 
statute, is imprisonment for not more than one year, or a fine of not less than 
ten, nor more than two hundred dollars. On habeas corpus before the same 
judge, the sentence was vacated, after the fine had been paid, and the prisoner 
again sentenced to one year’s imprisonment. A second writ of habeas corpus 
was issued by the circuit judge, and the prisoner remanded to the custody of 
the marshal. On application, however, to the supreme court, it is now held 
that the first sentence was erroneous, but that at the date of the second sen- 
tence, the prisoner having fully suffered, under a judgment of the court, one 
of the alternative punishments allowed by law, i.e., having paid his two 
hundred dollars fine, the power to punish for that.one offence was gone, and the 
second sentence was wholly void. 
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Fourteenta AMENDMENT. Ricuts or Citizens. — Supreme Court. 
Bartemeyer v. State of Iowa. — Following onthe Slaughter-house Cases and the 
question of Mrs. Bradwell’s right to practise law, the Supreme Court have been 
called to decide, and straightway have decided, that the right to sell intoxicat- 
ing liquor is not one of the privileges and immunities of citizens of the United 
States which the fourteenth amendment to the Constitution has forbidden 
the states to abridge. The court, however, say that if a man owns intoxicating 
liquor at a time when a state passes a law absolutely prohibiting its sale, two 
very grave and important questions would arise: First, whether that would be 
a statute depriving him of his property without due process of law: and, sec- 
ondly, whether, if it were so, it would be so far a violation of the fourteenth 
amendment in that regard as would call for judicial action by the Supreme 
Court. 


ConTEMPT. Power TO DISBAR AN ATTORNEY-AT-LAW. — SUPREME 
Court. Ex parte James S. Robinson. — Among the recent decisions of the 
Supreme Court of general interest, this case and Judge Freip’s opinion will 
commend themselves to lawyers. Briefly, the petitioner, an attorney-at-law, 
was summoned into the District Court for the Western District of Arkansas, to 
answer for contempt on the complaint of the grand jury that they had endeav- 
ored to find a witness, and had sent a subpeena after him, but the witness, 
‘* after seeing the attorney, J. S. Robinson, in the Nash Case, suddenly ab- 
sented himself.’? On no other complaint than this the District Court sum- 
moned the petitioner; and on his appearing, an altercation ensued between the 
court and the petitioner, in which the petitioner, ‘‘ in a grossly contemptuous, 
contumacious, and defiant manner,’’ in open court, refused to respond in 
writing, and the court thereupon proceeded to disbar him; and he applying 
to the Supreme Court for a mandamus to compel the inferior court to restore 
him to the roll of attorneys, it is now held that the court had no jurisdiction, 
on such a complaint, and in so summary a manner, to inflict such a punish- 
ment, and ordered that the petitioner be restored. 


Supreme Court Reports. — The Messrs. Morrisons, law-book publish- 
ers, of Washington, have secured the servicesof Mr. Justice Mriier, of the 
United States Supreme Bench, to continue the series of condensed reports of 
the decisions of the Supreme Court, begun by Mr. Curtis. Judge Curtis 
left off with the 17th Howard, and Judge Miller will bring the series down to 
the present time. The first volume will contain the cases reported in 18th, 
19th, 20th, and 21st Howard. 


CALIFORNIA. 


Tue Lecistature. Murper. — The legislature of California has passed 
a law giving juries power, where a prisoner is convicted of murder in the first 
degree, of commuting the punishment to imprisonment for life. Merely 
another form of abolishing the death penalty. 
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FourTEENTH AMENDMENT. RuiGHT OF COLORED CHILD TO ATTEND 
Scnoot. — Supreme Court. Ward vy. Flood. —On petition for mandamus, 
the Svpreme Court have held that — 


“Te latter clause of the first section of the fourteenth amendment to the federal 
Constitution — ‘nor shall any State . . . deny to any person within its jurisdiction 
the equal protection of the laws’ — secures to each child in California, regardless of 
the race or color of such child, a legal right to attend as a pupil and receive instruc- 
tion at the public schools in the State, under the law providing for common schools. 

“The act of the legislature providing for thé maintenance of separate schools for the 
education of children of African or Indian descent, and excluding them from schools 
where white children are educated, is not obnoxious to constitutional objection. 

“ But unless such separate schools be actually maintained for the education of col- 
ored children, then the latter have a legal right to resort to schools where white chil- 
dren are instructed, and cannot be legally excluded therefrom by reason of race or 
color.” 


This would seem to do away with the necessity — in California, at least — 
of the Civil Rights Bill. 


ILLINOIS. 


Cuecks. LIABILITY oF Bank TO Ho_pER. — SuprEeME Court. 
Fourth National Bank of Chicago v. City National Bank of Grand Rapids. — 
Bill in equity to restrain defendants from prosecuting a suit at law against 
plaintiffs to recover on a bank check. L. had obtained a discount of $5000 
at plaintiff bank, and that sum was there placed to his credit. He gave the 
check for $1000, of which defendant became the owner, and afterwards be- 
came bankrupt. In this cause the court have now held that the holder of the 
check became entitled to as much of the fund as it represented, and that the 
bank had no equitable right of set-off or lien as against the holder of the check 
to secure L.’s indebtedness to it out of the fund, although L. was insolvent 
and his assignee might bring suit against the plaintiff bank. 


Bar Association. — We are glad to receive a copy of the Constitution 
and By-laws of the Chicago Bar Association, and to see that it has actively 
organized as an association to comprise the whole bar of the state. We 
esteem it of the highest consequence that the members of our profession should, 
by constant conference and association, ‘‘ maintain the honor and dignity of 
the profession of the law,’’ and “‘ increase its usefulness in promoting the due 
administration of justice.” 


IOWA. 


Uston Paciric R.R. Co. MANDAMUS TO COMPEL OPERATION OF RaIL- 
ROAD. — UnirEp States Circuit Court. Halletal.v. Union Pacific R.R. 
Co. — On this petition Judge DiLon, while reserving all questions on the merits 
of the controversy, has ordered an alternative writ of mandamus to issue to 
compel the respondents to operate their road as a continuous and through 
line, and to desist from operating their bridge over the Missouri River as a 
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separate and independent line. Judge DiLion considers the question whether 
the petitioners, who are merchants having goods to be transported, have a right 
to a day in court to compel the respondents to perform a public duty, — 
deciding that the weight of authority is decidedly in favor of that right. 


Fraup As A GROUND FOR ANNULLING MARRIAGE. — The case of Carris 
vy. Carris, 1 Am. Law Times Reports, nN. s. 41 (and which extends into the 
next number), contains a long and able discussion of this question. The dis- 
cussion is divided into two branches. The first, whether the chancery court 
of New Jersey has succeeded to the powers of the ecclesiastical courts of 
England over this subject, and whether it hence has, without any .express 
statutory grant of jurisdiction, power to annul a marriage on the ground of 
fraud, And this question is resolved in the affirmative (VANsYKEL, J., dis- 
senting). The second question discussed is, whether the fraud developed by 
the evidence in the particular case was of sufficient magnitude to avoid the 
marriage. The facts in proof were, that at the time the parties were married 
the complainant, the husband, believed from the acts of the wife and other- 
wise that she was chaste and virtuous ; but, nevertheless, so artfully had she 
and her friends concealed her condition, that two months after the marriage 
she was delivered of a full-grown child, begotten by some other man. The 
complainant found himself in a condition as perplexing as that of another 
man whose wife was delivered of a child a week after their marriage. This 
latter went to a cabinet-maker and ordered a cradle, and told the mechanic 
that he might as well make him fifteen or twenty while he was about it, for 
his wife had a young one every week. In fact, — 


“ A seven months’ babe had been a truer gift ; 
Those two sweet moons confused his fatherhood.” 


Upon these facts the court held that the want of chastity and the concealment 
avoided the consent, and constituted such a fraud as would warrant a court of 
equity in declaring the marriage void ab initio. 

Connected with this subject are some cases that bring together the sad 
and the comical in curious juxtaposition. In the case of The King v. The 
Inhabitants of Birmingham, 8 Barn. & Cress. 29, the marriage of a female 
pauper was brought about by fraud of the parish officers, for the purpose of 
changing her domicile to the parish in which the husband was settled. It 
was nevertheless held that the marriage was valid, and that it operated to give 
the wife a settlement in the husband’s parish. Precisely the same device was 
resorted to in a case in Vermont. The wife was a pauper, and so, it would 
seem, was the husband. They were settled upon differeut towns. Some of 
the inhabitants of the town which had the support of the wife hired the 
husband for sixty dollars to enter into marriage with her, in order to get her 
off their hands. The fraud was consummated, the marriage duly solemnized, 
and the wife’s domicile thereby changed to the husband’s town. About three 
weeks afterwards the wife was deserted, and, as it would seem, turned out to 
starve. Upon her petition the marriage was declared a nullity. Barnes v. 
Wyethe, 28 Vt. —. 

In a case in Tennessee, a husband, before his death, devised his plantation 
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and six slaves to his wife ‘‘ during her natural life or widowhood,’ with re- 
mainder to his children. After the death of the husband the widow became 
involved in debt ; judgments were recovered against her, and executions levied 
upon this plantation and these slaves. How to save to herself the use of this 
property was to her, no doubt, an all-important question ; and, probably 
acting on the advice of some shrewd lawyer, she resorted to the experiment 
of entering into a marriage, in legal form and solemnity, with a drunken and 
degraded fellow, with whom, it seems, she never cohabited, and never expected 
to cohabit. This done, of course the property immediately vested in the 
children, and the creditor was defeated. The latter brought a bill in equity 
for the purpose of annulling the marriage, on the ground that it was entered 
into solely in order to defraud him out of the satisfaction of his judgment. 
But the Supreme Court held that such a bill could not be maintained. The 
opinion was written by Judge McKinney, and is a fine illustration of the 
terse, clear, and conclusive reasoning for which that jurist was distinguished. 
After showing quite conclusively that a court will not exercise its jurisdiction 
to annul a marriage on the ground of fraud at the suit of third parties, where 
the parties to the marriage contract do not complain, he puts the question in- 
volved in the particular case beyond doubt in the following sentences : ‘‘ The 
interest of the defendant, Mary, was an estate upon condition, and her sub- 
sequent marriage with the other defendant was an absolute forfeiture of that 
estate as to herself, her creditors, and all other persons. This forfeiture she 
might incur at pleasure, — it depended solely upon her own volition and act, — 
and no power known to our law could have restrained her from doing so. It 
would be grossly paradoxical, then, to hold that a forfeiture lawfully incurred 
could be relieved against, or that a court of equity, though powerless to pre- 
vent the forfeiture by restraining the marriage, had nevertheless the jurisdic- 
tion to relieve against the consequences of such forfeiture.”” McKinney v. 
Clarke, 2 Swan, 321. The case of Castellar v. Simmons, determined about 
the same time in Tennessee, which has never been reported, but a copy of 
which the present writer has in his possession, presents the question in a still 
sadder aspect. The plaintiff recovered against the defendant a judgment of 
$1500 for a breach of promise of marriage. On the day after the summons 
was issued in the suit for the breach of promise, the defendant Simmons 
transferred his property to a third person, to avoid the payment of the judg- 
ment which might be obtained. After recovering her judgment, the plaintiff 
filed a bill in chancery to set aside this conveyance. Pending the chancery 
suit, the defendant Simmons proposed to marry the plaintiff, for the secret 
purpose of defeating her bill. The plaintiff was simple enough to consent. 
The ceremony was performed, and within ten minutes thereafter Simmons 
eloped with a strumpet, and betook himself to parts unknown. When the 
wife discovered how wretchedly she had been deceived, she filed a bill in 
equity to annul the marriage; and the case coming before the Supreme Court, 
the same learned judge said : — 


Has the Court of Chancery power to annul the marriage? In a case at Nash- 
ville (McKinney v. Clarke, supra), a creditor filed his bill to annul a marriage cele- 
brated for the purpose of defrauding him of his debt. Relief in his case was 
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refused. But here we are called upon by one of the parties to the marriage to 
grant relief against a fraud which the other party has, through the marriage, per- 
petrated upon her. In the opinion of a majority of the court we are compelled to 
announce that the marriage cannot be set aside on this ground. Misrepresentations 
as to station, property, and the like afford no ground of relief against a marriage. 
The fraud in this case consists in the secret intention of the party to desert the 
wife. The object was to secure a pecuniary benefit. If this were a ground of relief, 
the courts of chancery would be crowded with applications of this kind. 

We are of opinion that the complainant is entitled to relief by divorce and ali- 
mony. But in the view we take, the sale, which would be void against a creditor 
(and such the plaintiff was until her marriage with the defendant Simmons), would 
be valid as against the party himself, and as against the wife by the subsequent mar- 
riage, who can only claim under him. In this attitude the plaintiff now finds herself. 
The only relief, then, against the property will be to reach the purchase-money so 
far as it remains unpaid. ‘Though the answer states that the purchase-money is paid, 
there is much in the case to attack it indirectly, and so much suspicion against it 
that we will require the purchaser to show the payment by clear proof. Cause 
remanded for proof on this point. Costs accrued and to accrue to be paid by 
defendant. 


Torten, J., dissented. 


So much for this interesting question. Without doubt the books contain 


many other cases equally curious and equally irreconcilable. — Central Law 
Journal. 


MASSACHUSETTS. 


Tue LeGistature. Practice Act. — The legislature, during this ses- 
sion, has passed the following very important act :— 

‘* An Act to amend some of the Rules of Practice in the Supreme Judicial 
and Superior Courts. 

** Sect. 1. In the Supreme Judicial and Superior Courts a separate list shall 
be kept of cases to be tried by a jury; and no civil action shall be entered 
upon such list, unless some party shall, within such time after the parties are 
at issue as the court may, by general or special orders, direct, file a notice 
that he desires a trial by jury, provided that any cause now pending or here- 
after to be instituted may be entered on said list at any time by order of the 
court for good cause shown. In actions pending and not on the list of cases 
for trial by jury at the time when this act takes effect, the notice may be filed 
within thirty days thereafter. Other civil actions shall be heard and deter- 
mined by the court, and judgment entered as in case of verdict of a jury. 

‘* Sect. 2. Whenever any party shall allege exceptions to or appeal from any 
opinion, ruling, or direction of a judge of either of said courts in the course of 
any trial, with or without a jury, the judge may, whenever it would be just 
so to do, give leave to such party to enter the verdict or judgment, or to alter 
or modify the same, or to increase or reduce the damages, in such manner 28 
the Supreme Judicial Court, sitting in banc, shall determine. In such cases the 
bill of exceptions or report, or, in case of appeal, the record, shall state 
the leave given; and the full court shall thereupon make such order, direc- 
tion, judgment, or decree as is fit and proper for the further disposition of 
the case. 
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“‘ Sect. 8. In all actions where the plaintiff seeks merely to recover a debt, 
or a liquidated demand in money, — payable by the defendant with or without 
interest, —if the defendant appears, the plaintiff may, on affidavit filed at any 
time within twenty days after the defendant’s answer verifying the cause 
of action, and swearing that in his belief there is no defence, enter an order, 
calling on the defendant to show cause why judgment should not be given for 
the plaintiff, and he shall immediately give to the defendant notice in writing 
of such order; and unless the defendant, within seven days after such notice, 
or such further time as the court may for good cause allow, shall consent to 
a default and judgment for the sum demanded, or shall disclose by affidavit, 
or in such other manner as the court may order, such facts as shall constitute 
a defence, or such other facts as the court may think sufficient to entitle him 
to defend, the court shall enter and advance such actions for speedy trial. 
The court shall require the defendant to disclose specifically and clearly the 
substantive facts on which he relies, and shall not allow general or vague 
allegations or denials. Affidavits on behalf of a corporation may be sworn by 
some officer thereof.’’ 

This act is of interest as one of the many steps forward occasioned by the 
general dissatisfaction with the jury system, and with the power afforded by 
our courts to a slow debtor to postpone his creditor at six per cent for a year 
or more, by simply appearing in court and answering the general issue. 


ADMIRALTY. Parties. Jormnt Owners. —Unitep States District 
Court. Joshua Richmond v. The New Bedford Copper Co. — This was a 
libel for damages brought by thirteen part owners of the bark Lancer against 
the defendants, who had contracted to repair, and who, it was alleged, had 
furnished unfit materials. Three part owners alleged that the libel was 
brought without their consent, and moved that their names should be stricken 
out therefrom. Judge Lowe t has denied the motion, giving leave to apply to 
have the suit stayed until indemnity for costs was given, on the ground that, 
as courts of admiralty resemble courts of equity in their practice and modes 
of proceeding, the unwilling part-owners should not be allowed to prevent the 


prosecution of a claim for damages by the remaining owners in the name of 
the whole. 


Bankruptcy. Union Paciric Co. — Unitep States Dis- 
trict Court. — The petitioner alleged that he was a creditor of the Union 
Pacific Railroad Company, a corporation created by an act of Congress, and 
having its domicile and usual place of business at Boston, in this district; that 
the petitioner was the owner of eight bonds of the company payable to bearer 
for one thousand dollars each, commonly known as income bonds, which were 
not secured by mortgage, and would be due on the first day of September 
next; that the defendant corporation was possessed of a railroad, and of 
certain lands, easements, and other property, subject to certain mortgages, 
and, being so possessed and being insolvent, did, on the eighteenth day of 
December last, make a transfer and assignment of said railroad and other 
property to the Union Trust Company of New York, to secure sixteen millions 
of bonds, which purported to be issued in discharge of and exchange for its 
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antecedent liabilities, including said income bonds. A statement of the debts 
of the company, and the amount of annual interest thereon, and of the earnings, 
is given in the petition to prove the insolvency of the defendants. The mort- 
gage is averred to have been given with intent to delay, defraud, and hinder 
creditors, including the petitioner, and to give a preference to some creditors 
over others, and to defeat the operation of the Bankrupt Act. A copy of the 
mortgage was annexed to one of the affidavits, and purported to transfer all 
the property of the company subject to existing mortgages for the payment or 
security of all the unsecured debts of the company, including the ten millions 
of income bonds. 

The conveyance was made with the usual defeasance of a mortgage condi- 
tioned for the payment of the bonds to be issued under it, with semi-annnal 
interest, and with a provision for a sinking fund in trust for the uses and pur- 
poses, and upon the terms, conditions, and agreements therein set forth. One 
of the agreements was as follows: ‘‘ And it is further covenanted and 
agreed that eleven millions one hundred and seven thousand one hundred and 
eleven dollars of the bonds hereby intended to be secured shall be reserved to 
be used at the times and in the manner determined by the vote of the directors 
of the company, in exchange for, or the proceeds thereof to be used for the 
purchase or payment of, the bonds known as the ten per cent income bonds, by 
the party of the first part; and the said bonds, so reserved as aforesaid, or the 
proceeds thereof, or any part thereof, shall not, at any time or under any 
circumstances, be applied or appropriated to any other purpose than that 
hereinbefore declared until the same shall have been fully redeemed or paid.” 

There was annexed to the same affidavit a copy of ‘a circular issued by the 
defendant company to the holders of the income bonds, in which an offer 
was made to exchange said bonds for the new bonds, on certain terms, giving 
six new bonds for five old bonds to make up the difference in interest, the new 
bonds carrying a less rate of interest than the old; and this circular 
announced that the directors had already availed themselves of this offer to 
the extent of nearly three millions of bonds owned by them. A part of 
section 3 of the act of Congress approved March 3, 1873 (ch. 226) was cited in 
these words: ‘* The books, records, and correspondence, and all other docu- 
ments of the Union Pacific Railroad Company, shall at all times be open to 
the inspection of the Secretary of the Treasury, or such persons as he may 
designate for that purpose. The laws of the United States providing for pro- 
ceedings in bankruptcy shall not be held to apply to said corporation. No 
dividend shall hereafter be made by said company but from the actual net 
earnings thereof, and no new stock shall be issued or mortgages or pledges 
made on the property or future earnings of the company without leave of 
Congress, except for the purpose of funding and securing the debt now exist- 
ing, or the renewals thereof.’’ By consent of parties, counsel were heard upon 
the question whether an order to show cause should issue,—a question 
which is usually decided ex parte. 


Lowe tt, J.— Two most important and interesting questions have been argued in 
this case. First, whether the petition alleges an act of bankruptcy on the part of the 
defendant corporation. Second, whether the statute which exempts the defendant 
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from the operation of the Bankrupt Act is within the constitutional power of Congress 
to enact. 

It is admitted to be the better opinion generally, and the settled law of this cir- 
cuit, that a railroad corporation is liable to be made bankrupt; and within a month 
last passed I have adjudged one to be so for preferences such as would have sufficed 
in the case of a natural person. So that, as I said before, the first question is, 
whether in making a mortgage of its franchise, lands, and other property to a trustee 
for the equal security or payment of all its unsecured creditors, this company has 
committed a technical fraud within the thirty-ninth section of the Bankrupt Act. A 
class of decisions has been referred to in argument as having a close resemblance to 
this case, in which it was held that a conveyance of all the property of a trader in 
trust to sell it and distribute the money to creditors proportionately, precisely as it 
must be divided in bankruptcy, is a technica! fraud on the statute. 

The ablest writer upon the subject has expressed his surprise that this doctrine 
should ever have been adopted. “It is, however, difficult to understand,” says Lord 
Henley, “ how an assignment of the whole of a trader’s property, though the direct 
and immediate object of it be for the payment and benefit of all creditors, should 
have been deemed an act of bankruptcy, as done with an intent to defraud and delay 
creditors. The doctrine has occasionally met with disapprobation, and the reasons 
upon which it is founded are by no means satisfactory.” Henley [Eden] on Bank- 
ruptcy, 28. He admits that at the time he wrote (1832) the authorities were unani- 
mous against his opinion, and there has been no change in the law since. I consider 
the better opinion under our Bankrupt Act to be the same, that it forbids such a dis- 
tribution by means of a private trust created by the debtor, unless all his creditors 
consent. Various reasons are given, the substance of which is, that if an estate is to 
be wound up by trustees, they should be appointed by, and be subject to the order of, 
the courts having jurisdiction of the subject-matter, and that the creditors should have 
a voice in their appointment. Putting a person into bankruptcy who has undertaken 
to have his affairs wound up in this way is scarcely more than a specific performance 
of the trusts he has himself created. The decisions under the Bankrupt Act have not 
been uniform, but the prevailing doctrine agrees with the law of England. But this 
case does not come precisely within that range of decisions, because we have not 
here a person admitting that his business must be wound up and his property be sold 
and divided, but one who undertakes to keep on, in his ordinary and proper business, 
and divide his earnings equally among all his creditors with a security upon the 
principal for the fulfilment of that undertaking. If the defendant were a trader, I 
should not doubt that a mortgage, by which he secured his creditors the payment 
after a lapse of twenty years’ time of their debts now or soon coming due, would be 
an act of bankruptcy as delaying them under the guise of security. (Stewart v. 
Moody, 1 Crompt., M. & R. 777; Re Chamberlain, 3 B. R. 173.) 

But a carrier is not a trader, and this mortgage is not a mere trust to pay in 
twenty years. The undertaking of a trader who trades on credit undoubtedly is to 
sell his goods in season to meet the payments for their purchase, and if, instead of 
doing so, he makes a trust for their payment at a later time, he has broken his en- 
gagement. It can hardly be said that a railroad company contracting a debt for 
building and equipping its road undertakes to sell its franchise in season to pay that 
debt as it matures. Wisely or unwisely, it has been the policy of this country to 
encourage the building of these new highways by borrowed capital, and it is, I fear, 
true of a very large proportion of these corporations that they neither can nor are 
expected to pay such debts at maturity, excepting by negotiating a new mortgage; 
and if the very act of giving such a mortgage is a technical fraud on the statute, then 
all these companies are, or at a period already fixed will certainly be, bankrupt. 
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It was hardly a part of the understanding between this defendant and the purchasers 
of the income bonds that it must either pay them at maturity or sell out its road and 
relinquish its enterprise, while a trader does, I apprehend, assume that very 
burden. 

It has often been decided by juries, and even by courts, as matter of law, thata 
mortgage of a trader’s whole stock in trade is a transaction out of the ordinary 
course of his business. 

But it has never been said, and cannot with truth be said, that a mortgage by a 
railroad company is an act of an unusual character. It would be out of the ordinary 
course of its business as a carrier of passengers and goods, but it must be admitted 
that as a mode of raising or renewing a part of its capital, it is of only too frequent 
occurrence, and is encouraged by legislation and the announced policy of the country. 
It is implied in the statute so often cited in this case, that this defendant may secure 
its outstanding debts in this mode. 

Another difference between a mortgage of this kind and one in which an ordinary 
trader should postpone the payment of his debts, is this : The note or bond of a railroad 
company secured by mortgage is a well-known security which passes current in the 
market, and the full value of which, or what the general opinion fixes as its value, 
can always be obtained. If creditors who are unsecured are offered a new bond 
which is secured, they are obtaining a security which is at least as valuable as what 
they already have ; in other words, they are not delayed, according to any ordinary 
view of the matter that would be likely to occur to a person dealing in such securi- 
ties. This petitioner is not injured by being offered a security fully as valuable and 
as readily convertible into money as that which he already has; and if the law 
departs in this respect from the fact, it in so far contravenes the truth, which is not 
to be presumed. Another important point is that this mortgage does not merely 
offer to postpone the debt, but to give the long bond or the money instead thereof. 
This is plainly one of the trusts ; and the trustee can be compelled to apply the new 
bonds in one or the other of these modes, to the satisfaction of the present creditors. 
The argument that this is not the purport of the mortgage seems to me wholly 
unfounded. 

If the bonds were at par, it is plain that no possible injury could be done to any 
creditor, because he might take the money if he did not like the bond. The plaintiff 
argues that he is entitled to prove that these bonds are not at par, and that they will 
probably not be so in September next, when his debt will mature ; and if not, then he 
must be content with something less than his debt, to wit, an equal dividend with the 
other creditors, of what the bonds will produce, and that, he says, is bankruptcy. 

I think there is some evidence in the mortgage itself that the defendant is not now, 
and will not be likely soon to be, in a position to pay these petitioners and its other 
unsecured creditors in full ; and then the question is, whether it is an act of bankruptcy 
in an insolvent railroad company, or one likely to become so, to make a mortgage to 
raise money for the equal benefit of its creditors. 

It is often said that an insolvent person has but two lawful courses open to him, 
— to compromise with his creditors with the assent of every one of them, or to go 
into bankruptcy. 

But this is too broad a statement. We are admonished by a late decision of the 
Supreme Court that there is at least one other; namely, to remain entirely passive 
and permit his creditors to make what they can out of his property by legal process 
independent of bankruptcy. (Wilson v. City Bank of St. Paul, 17 Wall. 473.) 
And this is what the plaintiff says that defendant should do. 

The true explanation of Wilson v. The City Bank of St. Paul, ubi supra, is that an 
insolvent trader may intend, and expect and hope, to recover his position and con- 
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tinue his trade ; and therefore his failing to go into bankruptcy when his property is 
attached does not lead to the inference that he intends to prefer the attaching cred- 
itor. Indeed, the iecision arrived at rests upon the proposition that an insolvent 
person is under no legal obligation to go into bankruptcy under any circumstances. 
I must not be understood as criticising in a hostile sense a decision of the Supreme 
Court, which I believe to be a perfectly sound interpretation of the existing bankrupt 
law. I am merely pointing out its true scope. The only general proposition that can 
safely be laid down is one which I mentioned before, that one who is not only insol- 
vent, but who undertakes to distribute his assets, must do it through the bankrupt 
court. 

If, then, the defendants, though technically insolvent, are ‘not bound to go into 
bankruptcy, and do not undertake to make a distribution of their assets, are they 
bound to wait until these millions of income bonds mature, and then submit them- 
selves to such processes of attachment and others as the laws may give to those of 
their creditors who choose to avail themselves of these remedies? Or can they 
mortgage their property in good faith to raise the money necessary to pay more 
debts, or so much of them pro rata as their property will bring in the market ? 

So far as I know, it has always been held that even a trader may mortgage his 
property for present value, if there be no actual fraud. At common law a mortgage 
of goods necessarily delays creditors, because the goods cannot be taken in execution 
while the mortgage remains unpaid; and yet it is the law that a mortgage given for 
the honest purpose of relief, however inadequate the relief may be, — that is to say, 
though the whole stock be mortgaged for a small advance, — and however certain it 
may be that creditors will be delayed in levying their executions, will not be con- 
sidered to be given with intent to delay them, the intent being really wanting. “ It 
has been held,” said Cockburn, C. J., delivering the opinion of the Court of Ex- 
chequer Chamber, “that when a trader assigns his whole property, but receives in 
return a fair equivalent, the transaction is not void under the bankrupt law.” (Mer- 
cer v. Peterson, L. R. 8 Exch. 106, affirming the decision of the Exchequer.) In that 
case the whole was assigned for a return of about one-half. And it is obvious from 
the remarks of the judges that such an incumbrance would tend to delay half the 
creditors, as being done in good faith and for present value with intent to continue the 
trade. (See Robson on Bankruptcy. American cases to the same effect are Darby’s 
Trustees v. Boatman’s Savings Institution, 4 B. R. 195; Darby v. Lucas, 1 Dillon, 164, 
affirmed, Tiffany v. Lucas, 15 Wall. 410.) 

I understand the assignment of the plaintiff to admit the soundness of these deci- 
sions, and to concede tliat a mortgage for money is always valid unless there were 
some intent to use the money fraudulently; and he does not contend that any such 
intent is proved or alleged in this case, but he does insist that he does not wish to 
take the bonds, and that those who do consent to take them will immediately become 
preferred creditors. This argument was repeated in various forms and dwelt upon 
with much earnestness, but I cannot admit its force. It is a new idea of preference 
that a security can be a fraudulent preference to some creditors which is offered 
equally to all. The very fundamental conception of preference is inequality, and 
this is equality. The creditors might, perhaps, have some reasons to complain if the 
option were not given them; but that they can have any ground to object to the 
alternative can never be granted. 

It may be said that such a mortgage differs only in form from a sale.of the whole 
property, with the intent to divide the proceeds among the creditors, instead of apply- 
ing to the bankrupt court for that purpose. The difference is not great ; but there is this 
point of distinction already mentioned, that the sale of a railroad would be a confes- 
sion of the necessity of breaking up the business, while a mortgage does not carry 
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with it that admission. Besides, although, as we have seen, a trust for sale and dis 
tribution by @ sort of private bankruptcy has been held by a preponderance of 
authority to-be illegal, an outright sale for cash has never been so regarded, even in 
the case of a trader, unless he intended to commit some actual fraud or some fraud 
on the Bunkrupt Act with the proceeds. 

A sale is mentioned in the statutes as one made in which fraud may be committed, 
and sales, as well as mortgages, have been set aside. (See Walbrun v. Babbitt, 16 
Wall. 577.) But sales and mortgages for cash paid down have been uniformly upheld, 
in the absence of an actual intent to commit a fraud or preference with the money so 
obtained ; and there is no case in which the intent to keep the money in full reach of 
creditors, instead of the property, or even to divide it ratably among them, has been 
held to be such a fraud. There is one case in Massachusetts, in which it was decided 
that when an insolvent person converted his assets into money, and offered to pay all 
his creditors pro rata, he had committed a fraud upon the act as against a creditor 
who has refused to receive his share. (Fernald v. Gay, 12 Cush. 596.) But that case 
was decided under stat. 1844, c. 178, § 8, which provided that no discharge should be 
granted “if the debtor hereafter, when insolvent, shall within one year next before 
the filing of the petition by or against him, pay or secure, either directly or indirectly, 
in whole or in part, any borrowed money or pre-existing debt ;” and of course the 
case came within the very words of that statute. It was not a decision upon the 
subject of preferences generally, nor is that word mentioned in the section. In my 
judgment it would not be a preference to pay several creditors sums which the 
debtor was able and willing to pay to all; though I do not mean to say that he must 
not be always ready (tout temps prest) to pay to all their equal share. 

While, therefore, I find it to be settled by a preponderance of authority, though 
against some weighty opinions, that a trust to sell all a debtor’s property and divide 
the cash ratably among his creditors is an act of bankruptcy, I do not find it to be 
settled that a sale by the debtor himself for cash with intent so to divide it is such 
an act, much less that a mortgage by a railroad company to secure all its creditors 
equally out of its earnings, or to pay such as refuse the security, their ratable propor- 
tion of the proceeds, is an act of bankruptcy. 

My opinion upon the first question renders it unnecessary that I should decide the 
still more interesting one of the constitutionality of the statute which undertakes to 
except this corporation out of the general law. If supported, it must be, I think, 
upon the ground of a right in Congress to modify the charter of the company to that 
extent. 

Order to show cause refused. — Boston Daily Advertiser. 


MINNESOTA. 


Supreme Court. — It is well known that a severe and sudden illness lately 
deprived this State of the distinguished services of Chief Justice Ripley. The 
Supreme Court has now been reorganized by the appointment of Judge S. J. 
R. McMillan, one of the associate justices, to the vacant chief justiceship, and 
of George B. Young, Esq., of the Minneapolis bar, as associate justice. We 
understand that the appointment of Judge McMillan was generally expected, 
and gives entire satisfaction. That of Mr. Young created some surprise to 
the bar and public; not that he is not a gentleman of ability and culture, but 
because he is only thirty-five years old. We are assured of his legal attain- 
ments and judicial temperament, and congratulate the people of Minnesota 
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that they are to have in their judiciary the leaven of a judge not tired of his 
profession and worn out in its encounters, but bringing to his duties the fresh- 
ness and mental and physical vigor of ripening manhood. 


NEW YORK. 


Tue LeGisLaATURE. ARBITRATION. — The New York Chamber of Com- 
merce succeeded in securing the passage, during the last session, of an act 
establishing a court of arbitration for the settlement of mercantile disputes. 
Most of the limitations suggested by us (vol. vii. p. 324) have been incorpo- 
rated in the act, to wit: Resort to the court is to be optional; matters pertain- 
ing to a fee or life tenancy in real estate is not included in the jurisdiction of 
the court; the award of the court is to be final, except in case of fraud, col- 
lusion, or corruption on the part of the court. The act provides for the 
appointment of an arbitrator by the governor, to hold office during good be- 
havior, and who is to receive a salary, to be fixed and paid by the Chamber of 
Commerce. Any party or parties, whether members of the Chamber of Com- 
merce or not, having controversies upon mercantile subjects arising or within 
the port of New York, may summon the opposite party to appear before the 
court of arbitration at a time not less than two nor more than five days from the 
personal service of the summons. At the time mentioned in the summons either 
party may file written objections to the arbitration, and the matter is to be 
thereupon dropped; but if such objection is not filed, the parties shall be deemed 
to have submitted to the jurisdiction of the tribunal. Each party is then entitled 
to nominate one person to sit with the arbitrator to hear and determine the 
matter. The award is to be filéd with the clerk of the county, and is to be 
enforced as and to have the effect of a judgment. A rehearing may be or- 
dered by the arbitrator for good cause shown. On the first hearing no costs 
are to be allowed to either party, but on a rehearing the party applying there- 
for is to pay the costs. The details as to the rules, forms, proceedings, &c., 
securing the attendance of witnesses, false swearing, the care of the record, 
&c., are numerous and apparently well devised. It is, however, to be regret- 
ted that the act does not indicate whether the tribunal shall observe the 
ordinary rules of evidence, or be at liberty to admit any thing as evidence 
which they may consider material to the point in issue ; or whether they should 
be guided by the principles laid down by the courts of law, or decide, irre- 
spective of precedent and according to their own views, of what is just or proper 
in each particular case. The Hon. Enoch L. Fancher, ex-judge of the Su- 
preme Court, has been appointed arbitrator under the act. The selection is a 
most fortunate one. — Albany Law Journal. 


PENNSYLVANIA. 


Perretuitirs. APPEAL OF THE PENNSYLVANIA Co. FOR INSURANCE 
or Lives. — The Supreme Court of Pennsylvania has recently held that where 
atestator gave a certain allowance to his minor (and only) child during her mi- 
nority, and provided that all accumulations of the income of his estate over and 
above that allowance should form part of the body of his estate, such accumu- 
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lations could not so vest, but would, under the statute of that state of the 
year 1853, become the property of the minor. 

The court, in making this decision, say that the statute in question is almost 
a literal transcript of the British act (39 and 40 Geo. III. c. 98), omitting the 
second and third clauses thereof, which respectively allow accumulations for 
the period of twenty-one years after the death of the grantor or testator, and 
during the minority of any person living at such death; and, in view of these 
omissions, it is considered that it was the intent of the legislature that there 
should be no accumulation of the estates of decedents, except in favor of those 
minors who should be beneficiaries under the deed or will by which the trust 
should be raised. — Pottsville Legal Chronicle. 


VIRGINIA. 


Bankrupt Act. Strate Exemption Laws. — Unitep Srares Circuit 
Court, Eastern District. In re Daniel Deckert. — Chief Justice Watrte, 
sitting with Judge Bonp, in the Circuit Court, on the 5th day of June, read 
an important opinion in the above case, on a petition of a bankrupt to have 
his homestead set off to him. 


By Article XL. of the Constitution of Virginia, adopted in 1869, it was provided 
that every householder or head of a family should be entitled, in addition to the arti- 
cles then exempt from levy or distress for rent, to hold exempt from levy and sale 
under execution, &c., issued on any demand for any debt theretofore or thereaf- 
ter contracted, his real and personal property, &c., to the value of $2000, to be 
selected by him. An act of the general assembly of Virginia, approved June 27, 1870, 
gave effect to this provision, by prescribing in what manner and upon what conditions 
such householder could set apart and hold such exemption. 

Under the bankrupt law, as originally enacted, there was exempted from the 
assignment of property required to be made by the bankrupt to his assignee, among 
other, such property as was exempt from levy and sale under execution by the laws 
of the state in which the bankrupt had his domicile at the time of the commence- 
ment of the proceedings in bankruptcy, to an amount not exceeding that allowed by 
such state exemption laws in force in the year 1864. 

By an amendatory act passed on the 8th June, 1872, this provision was changed 
so as to give the bankrupt the benefit of exemptions under laws in force in 1871. In 
1872 the Court of Appeals of Virginia unanimously decided (22 Gratt. 266) that the 
provision of the constitution just referred to, and the statute giving effect to the 
same, so far as they applied to contracts entered into or debts contracted before their 
adoption, were in violation of the Constitution of the United States, and therefore 
void. After this decision, on the 8d March, 18738, Congress passed another act in 
the following words : — 

“ Be it enacted, &c., That it was the true intent and meaning of an act approved 
June 8, 1872, entitled, &c., that the exemptions allowed the bankrupt by the said 
amendatory act should, and it is hereby enacted that they shall be, the amount allowed 
by the constitution and laws of each state respectively as existing in the year 1871; 
and that such exemptions be valid against debts contracted before the adoption and 
passage of such state constitution and laws, as well as those contracted after the same, 
and against liens by judgment or decree of any state court, any decision of any such 
court rendered since the adoption and passage of such constitution and laws to the 
contrary notwithstanding.” 
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This act of 1873 the court now decide to be unconstitutional and void, be- 
cause it is not uniform in its operation throughout the United States, and the 
act of 1872 is therefore left in force as it was before that of 1873 was passed. 


CANADA. 


Court or ApreALs. — RESOLUTIONS OF THE Bar. — We find in our con- 
temporary, La Revue Critique de Législation et de Jurisprudence du Canada, for 
April, an extended account of the difficulties between the government and the 
Montreal bar, arising out of the constitution and alleged inefficiency of the 
Court of Queen’s Bench. 

At a meeting of the bar in December last it was — 


Resolved, “‘ That the administration of justice in the Court of Queen’s Bench has 
been for some years past inefficient, unsatisfactory, and destructive of the confidence 
which should be reposed in the highest court of the Province; and that, in the inter- 
ests of justice, an immediate inquiry by royal commission into the causes of such a 
lamentable state of affairs is imperatively required.” 

Resolved, “ That, in view of the foregoing resolution, the bar of this section ab- 
stain from pleading before the Court of Queen’s Bench during the present term, and 
that the chairman of this meeting do communicate this and the foregoing resolution 
to the said honorable court.” 


The Court of Queen’s Bench consisted of Chief Justice Duval and Judges 
Badgley, Monk, Taschereau, and Ramsay. The Chief Justice, a man of abil- 
ity, had become incapacitated by age and infirmity from attending to much 
business, and had quite regularly.absented himself of late. His temper, also, 
when he was present in court, was found to be uneven and infirm; and the 
government had lately appointed Hon. T. J. J. Loranger an assistant judge 
during the illness and absence of the Chief Justice. 

Judges Taschereau and Ramsay were recent appointments and good judges. 
Judge Badgley, a judge of great learning, had become so deaf as to interfere 
seriously with his capacity for work. Mr. Justice Monk was charged with 
partiality, and being secretly influenced; and generally it was suspected that 
the Montreal judges favored certain lawyers in the Montreal district, and that 
the Quebec judges were partial to lawyers in the Quebec district; and the 
general discontent finally culminated in the above unprecedented action of the 
bar. The resolutions were presented to the court, and the members of the bar 
‘absented themselves regularly, so that the term came to a close without the 
transaction of any business. This prompt and decided action of the bar, after 
provoking slowness and many delays on the part of the government, has 
wrought the desired change, and the Chief Justice resigning, Hon. A. A. Dor- 
ion, Minister of Justice, and to whose door has been laid not only the ap- 
pointment of the judges whose course has occasioned this action of the bar, 
but also the slowness of the government in reorganizing the court, has just 
been appointed his successor. Judge Badgley also resigned, and Mr. Justice 
Sanborn succeeds him. Leave of absence has been granted to Judge Monk, 
and itis probable that he will be forced to resign; so that the bar may congratu- 
late themselves on the success of their public spirit, and unity and energy of 
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action. This whole transaction furnishes an argument for the organization of 
the bar into associations to provide for the common defence, and promote the 
general welfare. The scandal, of a court in part composed of men who, if not 
corrupt, were commonly supposed to be accessible to secret influences, had 
already reached our ears in connection with some recent extradition cases be- 
fore this explosion occurred; and we are in hearty sympathy with the position 
that the leaders of the bar led it to assume. 


FRANCE. 


Breacu oF Promise. — Breach of promise actions, says the Paris corre- 
spondent of the Daily News, are rare in France. The law does not admit 
compensation for injured feelings, and to sustain a suit of this kind it is 
always necessary to prove special damage. An attempt to do this has just 
been made before the Civil Tribunal of the Seine by a lady calling herself Mdlle. 
Decaisne. She sued a gentleman with the curious name of Mariage, and laid 
her damages at 10,000 frances, because, on the faith of the engagement, she had 
given upa place of companion to a person of rank, and had bought a trousseau. 
The defence was that M. Mariage (aged forty-five) had not sought either 
fortune or beauty, but he desired youth, and the plaintiff had deceived him 
about her age. She at first represented herself to be twenty-three, but after- 
ward owned to twenty-six. Though disappointed, he had made up his mind 
to put up with this difference; but he had found out by the register that she 
was in reality thirty-two, and that was a figure he could not accept. The 
court pronounced a verdict for the defendant. — Albany Law Journal. 


Nuisance. —In a recent case before the Civil Tribunal of the Seine the 
question arose whether the use of a house as an unlicensed maison de tolerance 
was to be considered as ipso facto an actionable injury to the neighbors. A 
M. Souply having devoted his house to immoral purposes, M. Petit, one of his 
neighbors, gave him notice within forty-eight hours to dismiss the inmates, 
and to take care in future that his house was inhabited by persons of better 
life and more decorous mien. No attention having been paid to this demand, 
M. Petit brought his neighbor before the tribunal to have it enforced. The 
court held that, although a lodger in the house of M. Souply might have 
properly complained of the conduct of the other inmates, yet that a neighbor 
had no right of action arising out of the use of the house for immoral pur- 
poses, unless scenes or scandals occurred tending to interfere with his peaceable 
enjoyment. No facts of this nature were alleged by M. Petit. In letting his 
house out in the manner described, the court remarked M. Souply acted 
strictly within his legal right. Moreover, from the documents in the case, it 
appeared that many other houses in the locality of the defendant’s house were 
devoted to the same purposes, and must present the same annoyance to neigh- 
bors. So that, on the whole (many wrongs making a right), M. Petit’s 
demand was declared unfounded, and he was condemned to pay the costs. 
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ENGLAND. 


WE quote from our contemporary, the Law Times, the following editorial 
on the position of Dr. Kenealy, which may be of interest to our readers. We 
believe the irascible counsel has brought suit against the Law Times because 
of this article, and for that reason, if for no other, it may be worth our 
repetition. 


+ Of all the painful and humiliating incidents connected with the trial of the claim- 
ant to the Tichborne baronetcy, the most painful and the most humiliating, so far as 
the legal profession is concerned, and more especially the bar, is the ill-judged and 
most unfortunate line of conduct pursued by Dr. Kenealy. But in order to under- 
stand the accumulated follies which in the aggregate constituted an offence which 
aroused the indignation and anger of three of the most amiable judges on the bench, 
disgusted a singularly indulgent jury, and shocked the educated public, it is necessary 
to consider the probable influences of circumstances upon the mind of the offender. 
Dr. Kenealy, although widely read and liberally educated, is undoubtedly a man of 
extremely small mind and narrow and contracted views. The class of cases in which 
he had been mainly engaged was precisely suited to his peculiar temperament, and 
his conduct of the Overend and Gurney prosecution showed how easy it is for a 
doubtful case to be made utterly hopeless by ill-judged advocacy. But with all his 
narrowness and littleness of mind, Dr. Kenealy was ambitious, and it is now perfectly 
plain that when he found himself leading a defence in a stupendous cause, which he 
more than once boasted was a state trial unparalleled since the trial of Charles I., the 
little discretion which he possessed disappeared before the overwhelming sense of his 
own importance. To him it was a great misfortune that ixe should have been selected 
to lead such a defence; and whilst we have no desire to shield him from any of 
the consequences of his misconduct, we think that the nature of the delinquent, and 
the extraordinary circumstances by which he was surrounded, should be attentively 
considered before his censure by the bench and the jury is accepted as a conclusive 
reason why he should no longer be allowed to practise his profession. 

We do not propose to go into the merits of the indictment which must be pre- 
ferred against the learned gentleman; but it is necessary that we should consider how 
far forensic excesses are to be justified by circumstances or palliated by a mistaken 
sense of duty. The first point raised is, What is to be the standard of decorum, and 
upon what evidence is counsel to be condemned? We can see many reasons why the 
denunciation of a presiding judge should not be accepted even as evidence against coun- 
sel. There may be cases in which it becomes the positive duty of an advocate to resist 
the control of a judge, and even to retort upon the bench. Under such circum- 
stances the judge becomes pro hac vice the opponent of the advocate, and when the 
judge is summing up, no reply upon him being possible, it is only natural that he 
should make his assailant feel the full weight of his hand. ‘True it is that in the cele- 
brated cause now ended we have three judges and a jury all concurring in one view, 
which renders it the more difficult to select any outside standard by which to judge 
counsel. But as arule, we are disposed to think that an outside standard is the only 
fair test which can be adopted. The voice of the profession and of the public ought 
to determine whether the extreme penalty, if any, is to be inflicted. 

In the present instance the public press has, with singular unanimity, called upon 
the Benchers of the Inns, of which Dr. Kenealy is a member, to consider the course 
which their duty to the public dictates. We admit that an immediate investigation 
is inevitable ; but, dealing as we are with the subject generally, we must regret that 
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the tribunal before which an offending barrister is arraigned to take his trial for dear 
professional life, is composed of non-representative men. The Benchers of Gray’s 
Inn are gentlemen who have recently shown a disposition to elevate and improve 
the position of their society ; but they are not the most eminent members of the 
profession, and we cannot consider that they will constitute a satisfactory tribunal 
before which the fate of a Queen’s counsel charged with grave breaches of decorum 
and decency should be decided. It is obviou-iy absurd that the governing body of 
an almost extinct Inn of Court should adjudicate upon a matter in which the entire 
profession and the public are so largely interested. The governing bodies of the 
Inns of Court are not representative, being self-elected, and any one body, even if it 
represented the members of its own society, could not be taken as representing all the 
members of the other three Inns. There is no other tribunal, however, which can 
take cognizance of the alleged offences. 

The next subject for consideration is the nature of the penalty which should be 
attached to breaches of professional propriety. Clearly this must depend altogether 
upon the nature of the offence. We are not, however, without precedents, one 
being recently furnished by a leading Inn of Court, the Inner Temple. Mr. Edwin 
James was disbarred for sins against his profession rather than against public moral- 
ity. Driven by overwhelming necessity, he sacrificed his independence by accepting 
pecuniary aid from an opponent. This and other questionable monetary transactions 
caused him to be expelled from a society which his brilliant eloquence had adorned, 
and the decree was found to be irrevocable after years of exile and contrition. Dr. 
Kenealy, on the other hand, is charged with the most reckless violation of all the 
rules which should govern the conduct of counsel in the cross-examination of wit- 
nesses and in making comments upon their evidence, whilst it is said that the gov- 
ernment of the country, the impartiality of the judges, the living and the dead who 
were connected with the case for the prosecution, were reviled in the bitterest and 
coarsest terms. These are not only offences against the profession, —that they do 
indeed bring dishonor and discredit upon the bar is admitted on all hands, — but 
they are offences against public morality, and calculated to impede the course of 
justice. If proved to the satisfaction of the judges to whom Dr. Kenealy is bound 
to answer, and if they cannot be excused on the ground of the exigencies of the case, 
the extreme punishment would seem to be inevitable. It is impossible to contrast 
such a case with the precedents to which we have alluded without feeling that we 
have reached the lowest depth which the profession has experienced, at any rate 
within the memory of the living. 

We would gladly find some excuse for Dr. Kenealy in the extraordinary circum- 
stances which surrounded him, and the enormous and bewildering labor which was 
imposed upon him. He spoke the truth when he said that he had to contend with 
difficulties in defending his client which no counsel had ever encountered before. 
Virtually single-handed he had to contend against an array of skill and talent of no 
mean order, —as high indeed as the English bar could furnish; whilst the keen in- 
tellect of the Lord Chief Justice allowed scarcely a single fallacy advanced by him 
to pass without dragging it into light and almost compelling the counsel who sup- 
ported it to make blind and mad efforts to produce impossible explanations, and to 
reconcile the irreconcilable. These, undoubtedly, are matters to be considered; and 
grave as the position is in which Dr. Kenealy has placed himself, he is as yet uncon- 
demned by the constituted authority, and his case should be approached—as we 
are certain it will be approached — with scrupulous impartiality and freedom from 
prejudice, with a full sense of the importance of the issue, not to Dr. Kenealy only, 
nor indeed to the profession, but to law and order and the administration of justice. 
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An Inuirerate Voter. — The Bristol Post reports the following exam- 
ination of a witness on the trial of the Stroud election petition. The witness 
is described as a workingman and a voter. 


Mr. Baron Bramwell: Do you know which party governs the country now ?— 
Witness: The yellows, I suppose, sir. (Langhter.) 

His Lordship: Do you suppose Mr. Disraeli is a “ yellow” ?— Witness: Well, I 
don’t know, sir. (Laughter.) 

His Lordship : You don’t know ?— Witness: I don’t know; I’m a man as can’t 
understand. 

His Lordship: When you gave your vote, did you know what principles you were 
voting for? Did you know what party the color you voted for represented ? — Wit- 
ness: Yellow is the Liberal party. (Laughter.) 


His Lordship: What are the other party called? — Witness: The blues. (Loud 
laughter.) 

His Lordship: Don’t you know any other name ?— Witness : No, sir. 

His Lordship: What are the blues ?— Witness: I don’t know what they do call 
’em. (Renewed laughter.) 

His Lordship: Have you heard of Mr. Disraeli’s name ? — No answer. 

His Lordship: Wave you heard the name of the present Prime Minister ? — Wit- 
ness: No, sir. Idon’t know. (Laughter.) 

His Lordship: Mr. Gladstone. Have you heard of him ?— Witness: Oh, yes, Mr. 
Gladstone. (Loud laughter.) 

His Lordship : What is he? — Witness: I suppose he is a Liberal, sir; I think. 

His Lordship: Do you know what opinions the Liberals have ? — Witness : I think 
the Liberals be the best side of the party, sir. (Laughter.) 

Mr. Hawkins: This is one of the new voters under the act of 1867.— His Lord- 
ship: Yes, and I was rather curious to see what he knew about it. 


Coprricut. — Court oF QuEEN’s Bencu. Toole v. Young. — An inter- 
esting point on the Dramatic Copyright Act (3 & 4 Will. 4, c. 15) was lately 
decided by the Court of Queen’s Bench, in Toole vy. Young. Mr. Hollings- 
head having written a story, afterwards dramatized it, and sold the drama 
to the plaintiff. Afterwards, another writer, in ignordhce of the existence of 
Mr. Hollingshead’s drama, dramatized the story, and this second drama was 
acted without the plaintiff’s license. The action was brought to recover the 
penalty imposed by section 2 of the act for every representation infringing the 
proprietary right. It was admitted that the two dramas, although certain 
large portions were the same in each, were independent adaptations of the 
story. The question for the decision of the court was, whether under these 
circumstances the plaintiff's sole liberty of representing his drama had been 
infringed. Now, in Reade v. Conquest (10 W. R. 271; 11 C. B. N. s. 479), 
the author of a drama ‘* novelized ’’ it, and the defendant afterwards, in igno- 
rance of the prior drama, dramatized the novel. Some parts of the two dramas 
were the same. The court held that the copyright under 3 & 4 Will. 4, ¢. 15, 
was infringed if the whole or any part of the plaintiffs drama was represented 
without leave; and since a very considerable part of it had been so represented 
by the defendant, he was liable for infringemént. It was urged in Toole v. 
Young that this rule would apply where the defendant’s drama was founded 
on a novel on which the former drama was founded. The court, however, 
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refused to take this view. Any one may dramatize a novel (Reade v. Conquest, 
9 W. R. 434), and the court thought that the mere fact that the author of the 
novel had done so could not prevent any one else from doing the same. The 
second dramatist could not take his drama from the previous drama, but why 
not from the novel from which the previous drama was taken. Supposing 
even that the dramas were the same, they were taken independently from the 
same source. In Reade v. Conquest the novel was a copy of the drama, and, 
therefore, the defendant in copying the novel necessarily copied the drama; 
here both dramas were copies of the same novel. The lesson of the recent 
case to dramatic authors is, write your drama before you ‘ novelize ’’ it; then 
neither can your drama be pirated nor (practically) can your novel be drama- 
tized. If you publish your novel first and then dramatize it, not only can 
your. novel be dramatized, but all the effective scenes of your drama may be 
reproduced in other dramas constructed from the novel. 


| 
{ 
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CORRESPONDENCE. 


To tHe Epiror or THe American Law Review :— 


Dear Sir,—In the January number of your Review, in noticing Vol. I. of the 
Federai Court Reports, for this Seventh Judicial Circuit, prepared by myself, you criti- 
cise my practice of publishifg, as decisions, various charges to the jury, and complain 
that I nowhere give a reason for so doing; and, in your last number, you make the 


* game accusation against Judge Dillon in his Reports for the Eighth Circuit. I will 


therefore now give you the reasons why, in my opinion, charges to the jury occupy a 
proper place in Reports for the United States Circuit and District Courts, — reasons 
which doubtless operated, to a greater or less extent, upon Judge Dillon, while pre- 
paring those. Reports in his circuit which have met with such universal favor. 

In the first place, these federal courts sitting mostly at nisi prius, a charge to the: 
jury is strictly and properly a decision, just as much so as an opinion upon a demurrer, 
motion for new trial, or any other form in which a point may arise and be passed 
upon. The only objection to publishing charges is, that they may be hastily con- 
ceived, and not thoughtfully considered. This objection is obviated in my volumes 
by the fact that every charge, before being handed to the printer, is submitted, for 
revision, to the judge who delivered it, and afterwards submitfed to him in the proof, 
so that it represents his deliberate judgment as to the law of the case as thoroughly 
as though it were a written opinion; while in Judge Dillon’s Reports, he being his 
own reporter, it cannot be said that his charges are not revised and considered. 

In the second case, many of the most interesting and important questions decided 
in the Circuit and District Courts naturally arise on eharges to the jury; and some 
questions come up only in that form. Admiralty and chancery questions are, of 
course, heard by the court alone; but what would become of the whole class of insur- 
ance and railroad cases, of actions for damages, actions against common carriers, 
cases of fraud, criminal cases, and many branches of contracts, many questions of 
commercial law, and even infringement of patents, if all charges to the jury were 
thus summarily excluded from our Reports? I grant that it would not do to publish 
all the charges of the courts as they are delivered; but for the Seventh Circuit I will 
say that the reported charges are only a small proportion of those which have come 
to my hands, and that these selected charges are only published when they are 
believed to contain the decision of questions of permanent interest and importance to 
the profession, and then only after a careful statement of the essential facts, and an 
elimination of those immaterial to the real issues of law, however material to the 
parties as questions of fact; and to whatever of interest or value the Reports thus far 
published may have, the charges to the jury therein contained contribute their full 
share. Nor did this practice, for which you criticise Judge Dillon and myself, orig- 
inate with us, nor is it contrary to the custom of reporters. Judge M’Lean, in his 
Reports, uniformly published charges to the jury, as also did Judge Curtis, Judge 
Cranch, and Judge Washington. 


794 CORRESPONDENCE. 


In Judge Deady’s Reports, the charges to the jury constitute a considerable por- 
tion of the volume, as in Bond’s Reports, Benedict’s, Woolworth’s, and Abbott’s. 

But if you will examine the Reports of the United States Circuit and District 
Courts within your own circuit, and published by the eminent firm which publishes 
your Review, and with which you are so intimately connected, you will find that there 
also the charges to the jury have been regularly published, and even rulings of the 
court on interlocutory motions, and offers of instructions to the jury. Gallison, 
Mason, Sumner, Story, Woodbury & Minot, and Curtis, all published charges in 
their Reports; and Judge Curtis even adds charges to the grand jury, while Clifford 
has a single charge of twenty-nine pages. 

With these facts before you, I trust that you will be able to see that, as the ques- 
tions are not presented before these courts as before appellate tribunals, these charges 
to the jury, when judiciously selected and properly reported, constitute an impor 
tant and essential element in such a series of reports. 


Yours very respectfully, 
JOSIAH H. BISSELL, 
Official Reporter, Seventh Judicial Circuit. 
Curcaco, April 28, 1874. 


[The arguments against publishing charges seem to us so obvious as not to 


require repetition; nor are we convinced by Mr. Bissell’s letter that the views we 


have expressed are wrong. Reports should contain only cases valuable as precedents ; 
and no court would countenance the citation of charges to juries on the briefs of 
counsel, or regard them as authorities. The object of preserving the opinions of the 
judiciary is to show the growth and state of the law, and not to record the history 
of litigation; and it seems to us that a charge to a jury is not likely to be so valua- 
ble even, as an interlocutory judgment. Without the greatest efforts at condensa- 
tion, and the suppression of all but the most important matters, our reports will soon 
become unmanageable. — Eps. 
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Hardres’s Reports, 86. 
Hawkins (Mr. Serjeant), 86. 
Hearsay, D. 126. 
Heir, D. 566. 
Hens, D. 126. 
Highway, D. 126. 
Hilliard’s Remedies for Torts, 595. 
Holroyd (Mr. Justice), 86. 
Homestead, D. 126, 315, 566. 
Homicide, D. 126, 567. 
Homicide, Burden of Proof in, 153. 
Homicipe, THe Law or, 42. 

Presumption of Malice, 42. 

The Judge’s Charge in Stokes’s Case, 
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HomicipeE, — Continued. 
History of the Rule in England and the 
United States, 45. 
In Scotland, 62. 
In the Civil Law, 63. 
Objections to the Rule, 65. 
On Technical Grounds, 6d. 
On Principle, 71. 
The Rule firmly established, 80. 
Hotchpot, D. 295. 
Hubbell’s Legal Directory, 149. 
Husband and Wife, D. 100, 126, 295, 314, 
641, 567, 699, 718. 
Hypothecation, D. 699. 
Hysteria, D. 699. 


Idiot, D. 699. 
Ignorantia Juris, D. 315. 
Illegal Contract, D. 126, 315, 567, 718. + 
Illegal Intention, D. 100. 
Illegality, Defence of, 148. 
Iilegitimacy, D. 100. 
Illegitimate Children, 627, D. 295, 541, 
699. 
Illiterate Voter, An, 791. 
Bank Checks, Liability of Bank to 
Holder, 775. 
Bankruptcy, National Bank, 614. 
Chicago Bar Association, 775. 
Doolittle, Hon. James R., 367. 
Trumbull, Hon. Lyman, 367. 
Illinois Statutes (Vol. 3), 150. 
Illinois Statutes (Vol. 3), 2d edition, 767. 
Immemorial Right, D. 295. 
Implied Contract, D. 295. 
Impossible Contract, D. 567. 
Impotency, D. 100. 
Imprisonment, D. 315, 567. 
Imprisonment, False, 589. 
Income, D. 126. 
Incumbrance, D. 126, 315, 567. 
Indenture, D. 541. 
Indermaur’s Epitome of Leading Com. 
mon-law Cases, 758. 
Indictment, 147, D. 100, 126, 315, 567, 
718. 
Indorsement, D. 718. 
Indorser, D. 126, 316, 567. 
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Infant, D. 100, 126, 541, 567, 718. 
Infant’s Liability for Damages, 624. 
Influence. See Undue Influence. 
Information, D. 126, 568. 
Injunction, D. 100, 126, 295, 816, 541, 568, 
699, 719. 
Injunction, Preliminary, 767. 
Inn-keeper, D. 100, 699. 
Inns of Court, Education at, 82. 
Innuendo, D. 568. 
Inquisition, D. 295. 
Insane Person, Right to arrest, 589. 
Insanity, D. 100, 126, 295, 568. 
Insolvency, D. 101, 541, 568. 
Insolvent Laws (State), 342. 
Insurance, 153, D. 101, 126, 295, 541, 700. 
See Life Insurance. 
Insurance, Accident, 188. 
Insurance Cases Digest, 340. 
Insurance (Fire), D. 316, 568, 719. 
Insurance (Marine), D. 316. 
Insurance, May on, 346. 
Insurance, Oral Contract of, 584. 
Intemperance, Death from, 153. 
Interest, D. 127, 316, 548, 700, 719. 
Interior, Secretary of, Decisions of, 601. 
Internal Revenue, D. 128. 
International Arbitration, 174. 
International Law, D. 296. 
Interrogatories, D. 101, 296, 700. 
Iowa. 
Confessions, 367. 
Copyright of State Laws, 161. 
Fraud as a Ground for annulling Mar- 
riage, 776. 
Mandamus to compel Operation of 
Railroad, 775. 
Woman Suffrage, 615. 
Towa Reports (Vols. 33 and 34), 152. 
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Jacob’s Law Dictionary, 86. 

James, Henry, Appointment of, 376. 

Jencken’s Assimilation of Commercial 
Law, 585. 

Joint Owners, 779. 

Joy on Peremptory Challenge, 87. 

Judge, D. 316, 719. 

Judgment, D. 101, 128, 296, 817, 569, 719. 

Judicature Bill, 175. 
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Judicial Notice, D. 128, 317. 

Judicial Separation, D. 700. 

Judiciary, 373. : 

Judiciary, Elective, 169, 170. 

Juries Bill, 175. 

Jurisdiction, D. 101, 128, 296, 317, 543, 
570, 700, 720. 

Jury, 169, D. 128, 317, 543, 570, 720. 

Jus Gentium, D. 701. 

Jus Postliminii, D. 720. 

Justice of the Peace, D. 720. 

Justification, D. 817. 

Justinian, Select Titles from the Digest 
of, 768. 


K. 


Kenealy, Dr., 789. 
Kent’s Commentaries, by Holmes, 331. 
Kentucky. 

Liability of Bank Directors, 368. 
Khedive, D. 296. 


L. 


Land Office Commissioner’s Decisions, 
601. 

Landlord and Tenant, D. 128, 296, 543, 
701, 

Lapse, D. 548. 

Larceny, D. 102, 817, 570, 720. 

Law-Books, List or, 156, 352, 604, 770. 

Law Magazine and Review, 601. 

Law, Mistake of, D. 102, 296. 

Law Rerorm. See Supreme Court of Ju- 
dicature Act. 

Law Reform, 175. 

Lease, D. 102, 296, 317, 548, 570, 701. 

Legacy, D. 102, 297, 544, 701. 

Legal Bibliography, 763. 

Legal Maxims (Broom’s), 753. 

Legal Tender, D. 570. 

Legislative Corruption, 170, 873. 

Letter, D. 298, 546, 701. 

Lex Loci, D. 108, 546. 

Liability of Bank Directors, 368. 

Liability of Railway Company for Delay, 
625. 

Libel, D. 103, 128, 298, 701, 720. 

Libel for assisting Seamen to Escape, 
765. 


License, D. 103, 128. 

Lieber’s Civil Liberty and Self-govern- 
ment, by Woolsey, 761. 

Lien, D. 103, 129, 317, 546, 570, 701, 720. 

Lien under State Statute, in Admiralty, 
766. 

Life Estate, D. 701. 

Life Insurance, 153, D. 127, 569, 719. 
See Insurance. 

Light, D. 298. 

Light and Air, D. 546. 

Limitation, D. 103. 

Limitations, Statute of, D. 104, 129, 298, 
317, 570, 702, 720. 

Liquidated Damages, D. 702. 

Lis Pendens, D. 546. 

Littleton on Tenures, 87. 

“Local Option,” 153. 

Lord’s Day, D. 129, 317,.570. 

Loss, D. 702. 

Lottery, D. 317, 721. 

Lowenstein’s Trial, 760. 

Lunacy, D. 298. 

Lunatic, D. 129, 570. 
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MacDonneli, the Bank of England For- 
ger, 176. 
Maintenance, D. 104. 
Personal Identity, 615. 
Malice, Presumption of. See Homicide, 
The Law of. 
Malpractice, 153, D. 129, 317. 
Mandamus, D. 129, 570, 721. 
Mandamus to compel Operation of Rail- 
road, 775. , 
Manslaughter, D. 129, 571. 
Marine Insurance. See Jnsurance (Ma- 
rine). 
Mariner, D. 104. 
Market Value, D. 702. 
Marriage, D. 129, 721. 
Marriage and Divorce (Bishop’s), 145. 
Marriage, Fraud as a Ground for annul- 
ling, 776. 
Marriage Settlement, D. 104. 
Married Woman, D. 104, 129, 298, 317, 
546, 571, 721. See Husband and 
Wie. 
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Marshalling Assets, D. 104, 546. 
Martial Law, D. 129, 721. 
MaryYLanp. 
Brown, Geo. W., Election of, 369. 
Canal-boat, 162. 
Chapman, Ch. J., Death of, 162. 
Constitutional Law, 370. 
Devens, Chas., Jr., Appointment of, 
370. 
Gray, Horace, Appointment of, 167. 
Joint Owners, 779. 
Land Commission, 618. 
Parties, 779. 
Petition to put the Union Pacific R.R. 
Co. into Bankruptcy, 779. 
Practice Act, 778. 
Reports, 616. 
Sanger, Geo. P., Appointment of, 168. 
The Narcissus Case, 618. 
Massachusetts Reports (Vol. 108), 589. 
Massachusetts Special Railroad Laws, by 
Pierce, 753. 
Master, D. 298, 702. 
Master and Servant, D. 104, 129, 318, 721. 
Master and Servant, Liability for Injury 
to Servant, 612. 
Master and Servant, Smith on, 89. 
Master’s Compensation, 339. 
Mate, D. 702. 
Material man, D. 104. 
May on Insurance, 346. 
MeMillan, S. J., Appointment of, 784. 
Measure of Damages, D.318. See Dam- 
ages. 
_ Mechanic’s Lien, D. 130, 818, 571. 
Medical Jurisprudence (Taylor’s), 350. 
Medical Jurisprudence (Wharton and 
Stillé’s), 144. 
Meeson & Welsby’s Reports, 87. 
Meredith, Wm. M., Death of, 171. 
Merger, D. 104, 130. 
Military Court, D. 104. 
Mill, D. 180, 318. 
Mines, D. 104, 130, 571, 702. 
Mining Statutes Decisions, 601. 
MINNESOTA. 
MeMillan, S. J., Appointment of, 784. 
Ripley, Ch. J., Resignation of, 784. 
Young, Geo. B., Appointment of, 784. 
Minor, Capacity of, 758. 
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Minor, Mr. J., Resignation of, 161. 

Minot’s Case, 760. 

Misdemeanor, D. 721. 

Misjoinder, D. 318, 721. 

Misnomer, D. 571. 

Missouri. 

Bankrupt Act. Accommodation In- 
dorser, 871. 
Bankruptcy. Liability-of Indorser, 168. 

Mistake, D. 104, 130, 571. 

Mistake of Fact. See Fact, Mistake of. 

Mistake of Law, D. 298. See Law, Mis- 
take of. 

Modern Reports (Vol. 5), 87. 

Molloy, 87. 

Money, D. 180, 318, 571, 721. 

Money had and received, D. 130, 571, 
722. 

Monopoly, D. 180, 571. 

Montesquieu’s Spirit of Laws, 326. 

Moody & Robinson’s Reports, 87. 

Moor (Sir Francis) Reports, 87. 

Mortgage, D. 104, 180, 298, 318, 547, 572, 
702, 722. 

Motion, D. 299. 

Multifariousness, D. 104. 

Municipal Corporation, D. 130, 318, 572, 
722. 

Murder, D. 180, 318, 702, 722. 

Murder, Commutation of Penalty by Jury 
in California, 774. 

Mutual Insurance, D. 572. 


N. 


Name, D. 572. 

National Bank, D. 130, 318, 572. 

National Bank cannot be put into Bank- 
ruptcy, 614. 

Naturalization, D. 572. 

NEBRASKA. 

Woman’s Rights, 168. 

Necessaries, D. 104. 

Neck-verse, 629. 

Negligence, 146, D. 104, 180, 299, 319, 
647, 572, 702, 722. 

Negligence of Telegraph Company, 874. 

NeGuicence, THE Turee DEGREES OF. 
See The Three Degrees of Negligence. 

Negotiable Instruments, D. 180, 319, 722. 

Negro, D. 130, 722. 
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Nelson, Hon. Samuel, Death of, 377. 
New Hampsuire. 
Perley, Ch. J., Death of, 620. 
New Trial, D. 105, 180, 299, 578, 722. 
New York. 
Arbitration, 785. 
Carl Vogt’s Case, 168. 
Carrier, 169. 
Contempt of Court, 872. 
Extradition, 168. 
Forensic Emotion, 372. 
People v. Stokes, 371. 
People v. Tweed, 371. 
Stokes’s Case, 620. 
New York Law Institute Library Cata- 
logue, 768. 
New York Supreme Court Reports, by 
Thompson and Cook (Vol. 1), 599. 
Nonsuit, D. 819, 578. 
Notice, D. 105, 180, 819, 547, 573, 708, 
722. 
Notice, Printed, Effect of, in limiting 
Carrier’s Liability, 159. 
Notice to quit, D. 722. 
Nuisance, D. 105, 130, 299, 819, 722. 
Nuisance, in France, 788. 
Nullity of Marriage, D. 708. 


O. 


Oath, D. 319. 
Obligation of Contracts, 840. 
Obstruction, D. 299. 
Officer, D. 319, 573, 728. 
Ono. 
Constitutional Reform, 169. 
Elective Judiciary, 169. 
Jury, 169. 
Service of Civil Process in Chamber of 
Commerce, 622. 
Service of Process on Foreign Corpo- 
ration, 622. 
Ohio Railroad Laws, by Wilcox, 586. 
Ordinance, D. 819, 573, 728. 
Oughton (Thomas), 87. 


Package, D. 703. 
Pandects, by Goudsmit, 337. 
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Pardon, D. 131. 

Parent, D. 181, 573. 

Park, J. D., Election of, 161. 

Parke (Baron), 87. 

Parliamentary Election, D. 708. 

Parliamentary Law, D. 105. 

Parol, D. 181, 819, 573. 

Parsons’s Law of Contracts, 142. 

Parties, 779, D. 181, 547, 578, 728. 

Partition, D. 573. 

Partnership, D. 105, 299, 319, 547, 578, 

708, 723. 

Party Wall, D. 181, 548. 

Passenger, D. 131, 319, 573, 723. 

Pasturage, D. 299. 

Patent, D. 105, 131, 299, 548, 573, 724. 

PATENT. 

Amendments, 766. 

Assignment of Extension, 333. 

Costs, 338. 

Double Use, 596. 

Extension, 383. 

Infringement, 766. 

Infringement, Fraud, 333. 

Infringement, Profits, 333. 

Jurisdiction, 333. 

Limitation of Use, 598, 612. 

Lost Arts, 333. 

Machine, 333. 

Prior Invention, 597. 

Right of Assignee to sue in his own 
Name, 767. 

Specific Performance, 333. 

Utility, 767. 

Patent Act of 1870, 597. 

Patent Cases (Fisher’s) (Vol. 5), 766. 

Patent Cases, Reports of {Fisher’s), 382. 

Patents, Curtis on, 596. 

Patents (Design), Law of, 755. 

Payment, D. 131, 548, 578, 724. 

Pedlar, D. 105. 

Peer, D. 106. 

Peerage, D. 548. 

Penal Action, D. 820. 

Penalty, D. 106, 121, 299, 548. 

PENNSYLVANIA. 

Constitutional Convention, 623. 

Constitutional Reform, 170, 373. 

Corporations, 378. 

Evidence by Photograph, 172. 


Pardee, D. W., Election of, 161. 


Judiciary, 170, 878. 
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Legislative Corruption, 170, 373. 
*Liability of Infant for Damages, 624. 
Meredith, Wm. M., Death of, 171. 
Perpetuities, 785. 
Salaries of Judges, 623. 
. Swoope, Henry B., Appointment of, 
6238. 
Thompson, James, Death of, 623. 
Peril of the Seas, D. 106, 299, 703. 
Perjury, D. 299, 724. 
Perley, Ch. J., Death of, 620. 
Perpetuities, 785. 
Personal, 374. 
Personal Estate, D. 106. 
Personal Identity, 615. 
Personal Property, D. 574. 
Phelps, James, Election of, 161. 
Physician, D. 320, 574. 
Pierce’s Special Railroad Laws of Massa- 
chusetts, 753. 
Pilot, D. 106. 
Pilotage, 766. 
Piracy, D. 703. 
Place (Mr.), 88. 
4 Pleading, D. 106, 181, 299, 820, 574, 703, 
724. 
Pleadings, Ryley’s, 88. 
| Pledge, D. 320, 548, 724. | 
Plowden’s Commentaries, 88. 
Poor Debtor, D. 320. 
Poor Rate, D. 300, 704. 
Portion, D. 548. 
Post, D. 548. 
Post-office, D. 131. 
| Power, D. 106, 131, 300, 548, 574, 724. 
Powers or SALE, TESTAMENTARY. 
Testamentary Powers of Sale. 
Practice, D. 106, 300, 820, 574, 704, 724. 
Practice Act of Massachusetts, 778. 
Precatory Trust, D. 574, 724. 
Premium, D. 549. 
Prerogative, D. 131, 574, 725. 
Prescription, D. 106, 300. 
Presentment, D. 182. 
Presumption, D. 107, 182, 300, 320. 
Principal and Agent, D. 107, 132, 300, 
820, 549, 574, 704. 
Principal and Surety, D. 107, 132, 320, 
574. 
Priority, D. 107, 182, 549, 574, 704. 
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Privilege, D. 725. 

Privileged Communication, D. 107, 300, 
704. 

Prize, D. 574. 

Probate, D. 107, 704. 

Probate Court, D. 107. 

Prochein Ami, D. 182. 

Proclamation, D. 725. 

Production of Documents, D. 107. 

Profane Swearing, D. 132, 725. 

Proffatt’s Woman before the Law, 585. 

Prohibition, D. 107, 725. 

Promissory Notes, D. 820. See Bills and 
Notes. 

Proof, D. 107. 

Prospectus, D. 704. 

Proviso, D. 704, 

Proximate and Remote Cause, D. 820. 

Publication, D. 

Public Policy, D. 820, 549, 574, 725. 


Q. 
Quo Warranto, D. 820. 


R. 


Railroad, D. 182, 820, 574, 725. 

Railroad Laws of Massachusetts, by 
Pierce, 753. 

Railway, D. 107, 301, 549, 704. 

Rape, D. 574, 704. 

Rastell’s Entries, 88. 

Ratification, D. 182, 549, 725. 

Rawle’s Covenants for Title, 148. 

Raymond (Lord), 88. 

Real Action, D. 301. 

Real Estate, D. 108. 

Rebellion, Imprisonment, 338. 

Rebellion, D. 182. 

Receipt, D. 321, 549, 574, 704. 

Receiver, D. 108, 301, 550, 725. 

Record, D. 182,.821, 574, 725. 

Recovery, D. 704. 

Redemption, D. 574. 

Re-entry, D. 704. 

Reeves’s English Law, by Finlason, 188. 

Reform, Law, 175. 

Rerorm, Law. See Supreme Court of Ju- 
dicatuse Act. 

Registration, Elliott on, 85. 

Registry, D. 574. 
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Relation, D. 182, 575, 725. 
Relations, D. 108. 
Release, D. 132, 321, 725. 
Relevancy, D. 108. 
Religious Education, D. 301. 
Remainder, D. 182, 575. 
Remedy, D. 108. 
Remoteness, D. 108. 
Removal of Suits from State to United 
States Court, D. 132, 575, 725. 
Rent, D. 108, 133, 704. 
Rent-charge, D. 301, 704. 
Repairs, D. 301, 550. 
Repeal, D. 321, 575, 725. 
Replevin, D. 301, 821, 575. 
Reporters and Text-writers, 82. 
Reports. 
Benedict’s District Court, Vol. V., 765. 
Bissell’s, Vol. I., 841. 
Bissell’s, Vol. III., 758. 
Blatchford’s (U. S. C.C.), Vol. X., 
338. 
Clark and Finnelly’s, by Perkins, Vol. 
L, 841. 
Daly’s, Vol. IV., 598. 
De Gex, Fisher, and Jones, Vols. L., IL., 
and III., by Perkins, 350. 
Dillon’s, Vol. If. (U. S. C. C.), 584. 
Emery’s (U. S. Dist. Ct.), Vol IIL, 
593. 
Fisher’s Patent Cases, Vol. V., 766. 
Iowa, Vols. XXXIII. and XXXIV., 
152. 
Massachusetts, Vol. CVIII., 589. 
New York Court of Appeals (Abbott’s), 
Vols. I. and IL., 151. 
Rhode Island, Vol. IX., 339 
South Carolina, Vol. III., 601. 
Thompson & Cook’s N. Y. Supreme 
Court, Vol. L, 599. 
Wisconsin, Vols. XXIX. and XXX., 
146; Vol. XXXI., 342. 
Reports of Patent Cases (Fisher’s), 832. 
Reputed Ownership, D. 108. 
Request, D. 321. 
Res Adjudicata, D. 575. 
Reservation, D. 108, 133, 575. 
Residuary Bequest, D. 108. 
Residuary Gift, D. 705. 
Residue, D. 550. 


Restriction, D. 575. 

Return, D. 575, 726. 

Reversion, D. 550. 

Revision of U. 8S. Laws, 773. 
Revocation, D. 108, 301. 
Revocation of Assent, D. 550. 
Ruope Isianp. 

Charter, Alteration of, 340. 
Transfer of Bank Stock, 340. 
Rhode Island Reports (Vol. 9), 389. 
Right of Way, D. 705. 

Ringo, Mr. J., Death of, 160. 
Riparian Owner, D. 575. 

Ripley, Ch. J., Resignation of, 784. 
Robbery, D. 821. 

Rorer on Judicial and Execution Sales, 

Rule in Shelley’s Case, D. 321, 726. 
Ryley’s Pleadings, 88. 


Sale, D. 108, 138, 801, 321, 550, 576, 705, 
726. 

Sales, Judicial and Execution, by Rorer, 
582. 

Salkeld’s Reports, 88. 

Salvage, D. 108, 183, 550. 

San Juan, 240. 

Satisfaction, D. 183, 321, 550, 576. 

Saunders’s Reports, 88. 

Sanger, Geo. P., Appointment of, 168. 

Scandal, D. 109. 

Schoales and Lefroy’s Reports, 88. 

School, D. 133. 

Seal, D. 133, 302, 705. 

Seaman, D. 109. 

Seamen’s Contracts in Coasting Trade, 
620. 

Security, D. 550, 705. 

Sedgwick on Damages, 757. 

Seduction, D. 576, 705. 

Selwyn’s Nisi Prius, 88. 

Sentence, D. 133. 

Separate Estate, D. 726. 

Separation, D. 705. 

Service, D. 109, 183, 821, 726. 

Service of Process in Chamber of Com- 
merce, 622. 

Set-off, D. 705. 


Restraint of Trade, D. 133. 


Settlement, D. 109, 302, 550, 705. 
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Seymour, Ch. J., Retirement of, 614. 

Seymour, O. S., Election of, 161. 

Shareholder, D. 110, 302, 551, 705. 

Sheppard’s Touchstone, 88. 

Sheriff, D. 133, 576, 726. 

Ship, D. 110, 302, 551, 705. 

Signature, D. 110, 133. 

Simonds’s Law of Design Patents, 755. 

Skinner’s Reports, 99. 

Slander, D. 110, 138, 821, 576, 705. 

Slave, D. 183, 726. 

Smith on Master and Servant, 89. 

Soldier, D. 183, 821, 576, 726. 

Solicitor, D. 551, 706. 

Solicitor and Client, D. 110. 

South Carolina Reports (Vol. 2), 601. 

Sovereign Power, D. 551. 

Sovereign Prince, D. 302. 

Sovereign State, D. 110. 

Specialty Debt, D. 110. 

Specifications, D. 302. 

Specific Appropriation, D. 551. 

Specific Bequest, D. 551. 

Specific Performance, 158, D. 110, 184, 
821, 551, 706, 726. 

Specific Performance, Jurisdiction, 383. 

Spirit of Laws, Montesquieu’s, 326. 

Spirituous and Intoxicating Liquors, D. 
134, 576. 

Stable-keeper, D. 706. 

Stamp, D. 154. 

State, Power of, to maintain Action in 
U. S. Circuit Court, 585. 

Statute, D. 110, 184, 302, 821, 551, 576, 
706; 726. 

Statute of Frauds, D. 706. See Frauds, 
Statute of. 

Statute of Limitations. 
Statute of. 

Statutory Power, D. 551. 

Staunford’s Book on Prerogative, 89. 

Stay Law, D. 576. 

Steamboat, D. 134. 

Stephanus (Robertus), 89. 

St. Louis Journal of Law, 154. 

Stock, D. 134, 302, 321, 576, 727. 

Stock Exchange, D. 302, 551. 

Stokes’s Case in Italian, 620. 

Stoppage in Transitu, D. 134. 

Story’s Equity Jurisprudence, by Balch, 
593. 


See Limitations, 


Street, D. 302. 
Subpeena, D. 110. 
Subrogation, D. 110 
Subscription, D. 576, 727. 
Subscription to Railroad Stock by Towns, 
Validity of, 148. 
Succession, D. 551. 
Suit, D. 551. 
Suitors’ Moneys, D. 302. 
Sumner, Charles, Death of, 608. 
Sunday. See Lord’s Day. 
Supreme Court or JupicaturE Act 
anD Law Rerorm, 256. 
Necessity for Reform in the Adminis- 
tration of Justice in England, 256. 
Passage of the Act, 257. 
The System superseded, 258. 
The New System, 259. 
Rules for the Concurrent Administra- 
tion of Law and Equity, 260. 
Five Divisions of the High Court, 261. 
Appeals, 262. 
Rules for Procedure, 262. 
Pleadings, 264. 
Four Modes of Trial, 265. 
Witnesses and Evidence, 265. 
Costs, New Trials, 266. 
Do we need any Similar Reforms, 267. 
Delay, 272. 
Costs, 279. 
Other Suggestions, 282. 
Surety, D. 110, 184, 822, 551, 577. 
Surface Water, 160. 
Surrender, D. 134, 322. 
Survival of Actions, D. 822. 
Survivorship, D. 322. 
Swoope, Henry B., Appointment of, 623. 
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Tax, D. 124, 822, 577, 706, 727. 

Taylor’s Medical Jurisprudence, 350. 

Telegraph, D. 322. 
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